
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



-c. ^J- 7^- ^' y^ 






Ow.U.Kt 
lOO 



i • ^ 



« » 



« II 



r 



■■■ ■ •' -- ' .W 






■.*•• 



REPORTS OF CASES 



UPON 



APPEALS AND WRITS OF ERROR 



IN THE 



i|ou0e of fLom, 



DURING THE FIFTH SESSION OF THE FIFTH PARLIAMENT 
OF THE UNITED KINGDOM, 

57 GEO. III. 1817. 



BY P. DOW, Esq. 

OF LINCOLN'S INN, BARRISTER AT LAW. 



▼OL. Y.^ 



LONDON: 

PRINTED FOR W. CLARKE AND SONS, 

MUW BOOKSMLLMRif PORTUGAL iTRBET^ LINCOLN^ i INK; 

AND BALDWIN, CRADOCK, AND JOY, PATKBNOSTER-ROW. 

SOLD BT W. BLACKWOOD, EDINBURGH ; AND C. P. ARCHER^ 
DUBLIN. 

1818. 




C Baldwin, Printer, 
New Bridgtf-strect, London. 



Chief Judges of the Courts of original Jurisdiction y from 
which Appeals and PVrits of Error lay directly to the 
House of Lords during the Period of these Reports. 

ENGLAND, 

Lord Eldon, Lord Chancellor. 

Lord Ellenborough, Lord Chief Justice of the Court of 

King's Bench. 
Rt. Hon. Sir R. Richards^ Knt., Lord Chief Baron of 

the Court of Exchequer. 

SCOTLA>rt). 

Rt. Hon. Charles Hope, Lord President of the Court of 

Session^ President of the First Division. 
Rt. Hon. David Boyle, Lord Justice Clerks President of 

the Second Division of the Court of Session. 
Rt. Hon. Robert Dundas, Lord Chief Baron of the Court 

of Exchequer. 

IRELAND* 

Lord Manners, Lord Chancellor. 

Rt. Hon. W. Downes, Lord Chief Justice of the Court of 

King's Bench. 
Rt. Hon. Standish O'Grady, Lord Chief Baron of the 

Court of Exchequer* 



TABLE OF CASES REPORTED. 



Page 
Barrett v. Burke. * 

(Letuefor Lives renewable Jor ever.^^Negkct to renew. — Tenantry Act, 

Ifc.) , 1 

Black ▼. Campbell. 

(Poxver of returning Officers in cases of Elections of Delegates for Burghs. 

— Pleading, — Evidence^ ifc.) 23 

Kensington (Lord) v. Phillips (John). 

(Leasefor Lives.-^ Agreement j-^Spec, Per.) ^^ 

Robert George Steel v. Robert Steel and others. 

fBaldastard entail.-^The Institute not bound by Restrictions upon 
Members of Tailzie^ as the word Members is used m this Entail.) 73 

Ritchie y. Magistrates of Canongate and others. 

f Liability of Magistrates in cases of Liberation of Debtors under Act 

of Sederunt, 1671.) S7 

Macdowal (Andrew) y. Buchan (John). 

(Factor not liable^ under the Circumstances of this Cau^ for Rents 
lost by his Neglect to enforce Payment by ultimate Diligence.) 127 

Doran y. O'Reilly and olfain. 

(Error.— Debt. -^Foreign Judgment.^Writ of Inquiry,— Costs,). . . 133 
Bayne v. Ferguson and Kyd. 

(Ckhpartners. — Concealment./— Fraud,), ^ 151 

Geddes y. Pennington. 

(Warranty.— Misrepresentation,) 159 

Burdett (Bart.) v. Abbot (Speaker, H. C.)i and BurdeUt (Bart.) y. 
Colman (Serjeant at Arms.) 
(Privilege of Parliament, — Contempt, — Libel.) '. |65 

RandoU and others v. Doe» on the several demises, and on the joint de- 
mise, of Roake and others. 
(Devise at twenty-one, a condition subsequent.) 202 



TABLE OF CASES REPORTED. v 

Page 
Bishop of Kildare v. Rev. T. Smyth. 

(Dean and Chapter. — Proxy, ^^Pradice.'-^BiU of Exceptions,) 225 

Towart v. Sellars. 
(Insanity.) 231 

Johnston v. Cheape and another, and Johnston v. Cheape and others. 

(Arbitration.) 247 

Dixon and others v. Graham and others. 

(Practice. — Boundaries, — Noviter Repertum.'^Precept of Seisin,) . . 266 

Amot ▼. Stewart. 

(Misrepresentation, — Insurance,) 274 

Sheppard ▼. Watherston and others, 

(Grass Farm^ Rent, SfC.) 278 * 

Dalgliesh and others v. Duke of Athol and others. 

(Salmon Fishing,— Stake-nets.) 282 

Montgomery and others ▼. Charteris (Earl of Wemyss), and Duke of 
Buccleuch ▼. Montgomery and others, &c. 
(Queensberry Leases,) 293 

KnatchbuU and others ▼• Kisaane and others. 

(Fraud, — Consideration, Sfc.) • 889 

Campbell and another ▼. Anderson and Co. 

(Jurisdiction of the Court of Session, S^c— Irregularity,— Pleading.) 412 



TABLE OF CASES CITED, 



ENGLISH AND IRISH. 



Page 

Adam y. Richards 162, 163 

Apflley (case of) 182, 184, 195 

AAhbv V. White (election) 37 

Astwick (case of) 184 

Atwell (case of) 173 

Ayliesbury case 183 

AyleU V. Lowe 142 

B^haw V. Playn 143, 145 

Barber ▼. Boulton 230 

Bateman ▼• Murray 18 

BenyoD v. Evelyn 173 

Blackmore v. Flemyng 143, 149 

Bloome v. Wilson 146 

Bonafous v. Walker 143 

Borasten (case of) 207, 212 

Brearton (case of) 188 

Bromfield v. Crowder, 207, 212, 215, 
218,220,224 

Bromley ▼. Holland 396, 397 

Bruce ▼. Rawlins 147 

Buchanan v. Pamshaw 163 

Bushell (case of) 184, 195 

Butler V. Palmer 230 

Gates V. Knisht 424 

— — v.MelTish 424 

Catmur ▼. Knatchbull 188 

Chichester (Bishop of) v. Har- 

ward 230 

Clinan ▼. Cooke 64 

Coke (case of) 196 

Crispe v. Campbell 424 

V. Dalmahoy 180 

Crosby (case of) 183 

Cuming v. Monro 144, 147 

Curiy V. Walter 187 

Curtis V. Hannay 163 

Davidgs v. Wychalls 145 

Doe V. Nowell 203, 209,215 



Page 
Doe and Hunt v. Moore, 21 3, 21 8, 220 

Donne v. Walsh 173 

Draper v. Rastall 146, 149 

Edwards v. Hammond, 212, 217, 
218, 220 

Emery v. Fell 142 

Faulder v. Silk 234, 236 

Fawlkener v. Fawlkener 208 

Fielder ▼. Starkin 162 

Fitzherbert (case of) 196 

Foster v. Lord Romney 221 

Fytche v. Bishop of London. ... 117 

Goodtitle v. Whitby 212,'220 

Goss V. Nelson 219 

Grant (case of) . . 209, 210, 221, 222, 

224 

Griffith (case of) 182, 185 

Hale V. Slingsby 180 

Hall (case of) 179, 180 

Hanton v. Graham 219 

Harrington v. Macmorris 146 

Hemes v. Jameson 145, 148 

Holdipp V. Otway 147 

Home (case of) 189 

Jackson v. Saunders 17 

Jay V. Topham 188 

Jones V. Randall. . . . , 186 

Jones, ex parte 201 

Irving V. Wilson 421 

Ley V. Folliot 147 

Lindsay v. Lynch 64? 

Lord V. Houston 143 

Mansfield v. Dugard 219, 220 

Mathew v. Allerton 258 

Maunsell v. Massareene. . . 143, 144 

M« Quillin v. Cox 143 

Middleton v. Kenyon (Lord). . . 238 
Murray (case of) 175, 184r 



TABLE OP CASES CITED. 



▼II 



Oates (case of) 186 

O'Herilhy v. Hedges 64 

Pawlett V. Pawlett 222 

Pitman (case of) 180 

Plaistow V. Van Uxera 148 

Rands v. Peck 144, 145, 146 

Rex V. Harrison 421 

V. Jukes 424 

V. Sparrow 424 

V. Flower 184 

V. Suddis 185 

V. Arundel 187 

V. KnoUys 174, 187, 197 

V. Creevy 187 

V. Airey 197 

V. Castle 230 

Rivers v. Cossins 173 

Roo V. SadclifFe 173 

Russel, Lord (case of) 189 



Page 

Seaman v. Dee 144, 148, 149 

Semayne (case of) 188, 198 

Shirley v, Fagg 180 

Slade's Case 148 

Somerset (Duchess) v. Man- 
chester (Earl) 173 

Spring V. Caesar 213 

Stapleton v. Cheales 219 

Stocker v. Edwards 212 

Taylor v. Capper 145 

Truman v. Waterford 16 

Tucker v. the King 230 

Underhill v. Horwood 396 

Vaux V. Mainwarring 146 

Walker v. Witter 143, 148 

Walker v. Grosvenor 187 

Wallace v. Smith 421 

Wilkes (case oQ 187 

Zouch V. Parsons 896 



SCOTCH. 



Adam v. Bruce 234, 235 

Andrew v. Ross 277 

Applegirth (case of) 99, 109 

Arbuthnot v. Sime 234 

Bell V. Magistrates of Inverkeith- 

ing (election) 34 

Blair v. 250 

Brand and 235 

Brechin (town of) v. Dundee 100, 

110, 114 

Campbell v. Campbell 280 

Clarkson (case of election) .... 33 
Colhoun V. Montrose (Duke oQ 291 
Collector of taxes v. Masters of 

Mint 417 

Collector of taxes v. Director of 

Chancellary 417 

Colville (Lord) v. Feuars of Kin- 
ross 416 

Commissioners of Excise v. Cre- 
ditors of Earl of Northesk. . . 417 
Creditors of Burnet v. Murray. . 417 
Dewar ▼. Dewar 234 



Don (Heritors of^ 291 

Douglas V. Douglas 234 

Duntreath (case of) 81, 83, 84, 

341 
Elgin election, 1771 (case of).. 33 

Elliot V. Elliot 350,281 

Elton V. Porteous 276 

Erskine v. Hay 81 

Forbes ▼. Magistrates of Canon- 
gate 88, 102, 125 

Fordyce v. Magistrates of Aber- 
deen 88, 107, 108, 125 

Eraser v. Gordon (Duke of) ... 296 
Fullerton v. Magistrates of Ayr, 100, 

112 
Gairiies v. Torhouse (Laird of). . 290 

Gibson (case of) 131 

Glass V. Magistrates of St. An- 
drew's (election) S3 

Gordon v* Forbes (election) . . 33, 37 

Gordon ▼. Rose (election) S3 

Gordonstown (case of) • 82 

GoTan ▼. Young 235 



nil 



TABLE OF CASES CITED. 



Pajre 

Grant ▼. Harper 419 

Gray ▼. Magistrates of Dumfries 100, 

112 

Guthrie V. Cowan 417, 424 

Gween v. Innis 290 

Haldane v. Holbora (election). . S3 

Hamilton v. Lesrand 417 

Hamilton (Duke) v. Laird of 
Clackmanan 416 

■ — V. Laird of 

Allardyne 416 

■ V. Maxwell. . 417 

V. Feuars of 

the King's property 417 

HeseltRie v. Arrol 276 

Inglis V. Laird of Balfour 417 

loTerkeithing election, 1807 (case 

of) 33 

Kerr v. Tumbull 281 

Keith ▼. Murray 416 

Kirkaldy ▼. Dalgairns 258 

Kyd ▼• Paterson 258 

Leslie (case of) 81 

V. Ayton 290 

Lindsay (case of) 113 

Locke V. Tweedie 417 

Logan ▼• Lang 250 

Loudon (Countess) ▼. Trustees of 

Ayrshire 417 

Macalpin v. Macalpin 235 

Macbndge (case of) 131 

M* Caui V. Vareils 131 

Mackenzie (case of) 113 

Macqween y. Magistrates of 

Dundee 113 

Macgregor v. Macgregor 235 

Monties v. Menzies 82 

Miller V. Scott ;. 82 

Montgomery y. Strang 258 

Newcastle Fire Co. v. M' Morran 427 



Page 

Nisbet y. Drummond 99, 109 

Ogilvie V. Wingate 417 

Paplay y. Magistrates of Edin- 
burgh 99,109 

PatiUo y. Maxwell 417 

Pearson v. Town of Montrose. .417 

Pirias y. Balbedy 132 

Prior V. Innis 290, 291 

Purdie v. Magistrates of Mon- 
trose 100, 112 

Queensberry (Duke) v. Officers 

of State 418 

Queensberry (Duke of) v. An- 

nandale (Marquis of) 291 

Ramsay v. Adderton 418 420 

Reid (case of) 417 

Robertson v. Jardine 417 

Ross (case of) 81 

Seaside (case of) 283 

Sharpe v. Bickerdyke 248,257,258, 

259 
Shortbread v. Magistrates of An- 
nan 112 

Stewart y. Aitchison 416 

■ y. Magistrates of Edin- 
burgh 113 

y. Montgomery 235 

Stirling v. Macdowal 336 

Surtees v. Allan 419, 426 

Syme y. Dixon 

Tacksmen of Edinburgh v. Young 416 

Taylor v. Grieve 256, 264 

Titchfield (Marchioness, case of) 82 

Wakefield (case) 294, 300, 343 

Wallace y. Wallace 250 

Wellwood (case of) 82 

Wilson y. Magistrates of Edin- 
burgh 101,112 

Williamson v. 250 

Young y. Johnston (election).. 33 



REPORTS 

OF 

APPEAL CASES 

IN THS 

HOUSE OF LORDS, 

During the Session^ I8l6 — I?. 
57 Geo. III. 



IRELAND. 

APPEAL FROM THE COURT OF £XCHEaU£R< 

Barrett — Appellant. 
Burke — Respondent. 

Lease in 1718 for three lives, renewable for ever on pay- Feb.s(L 
ment of a fine on the dropping of each life, at 50/. rent, March 6^ 
by A. to B. B. leases the lands to C. at lOOL rent, with 1817. 
covenant to renew for ever to C. on the same terms ; and ^— v*^* ^ 
B. also covenants to renew r^ularly with A. C. pays lease for 
his fines and renews with B., but B, never renews with ^^^^^ ^^' 
A. a representative of A.j in 1793, accepts some ly'^^^Ho^ 
money from C. towards the discharge of the fines due lect to re-* 
from B,, and makes demands for payment of the whole vew— te- 
of the fines by C, which C. neglects to comply with. kantry ast- 
A formal demand of the fines made by a representative *^^- 
of A. in 1799, against C, who does nothing for nine 
months after demand, and then makes an illusory tender 
which is not accepted. Held, by the House of Lords, 
that under these circumstances C. had no claim in equify 
to a renewaL 

voi-,. V. B 



CASES IN THE HOUSE OF LORDS 



Feb, 26, 
March 5, 
1817. 



LEASE FOR 
LIVES RE- 
KEWABLEFOR 
EVER. — NEG- 
LECT TO RB- 
JTEW. — ^TE- 
VANTRY ACT, 

Ire. 



P«r Lord Redesdale. A formal demand is not necessary 
under the Tenantry Act. The true meaning of the 
Tenantry Act is to declare what was the Equity of Ire- 
land, with respect to these leases, before the statute. 
When a demand is madei the neglect to pay, when it 
goes beyond what is a reasonable time for payment, 
ceases to be mere neglect and becomes wilfkl. What is 
a reasonable time for payment must depend on circum- 
stances, and no precise time applicable to all cases can, 
with justice, be nxed. Though a formal demand is not 
necessary, yet, when such a demand is made, the prior de- 
mands are waiiviad, ^aad the time k to be computed from 
the period of the formal demand : but prior demands are 
to be taken into account iin considering what is a reason- 
able time after the formal demand. When the first lessee 
receives the fines from his under-tenant, and neglects to 

{>ay them to the head landlord, that is fraud in the first 
essee, who is therefore not entitled to a renewal, and the 
remedy of the under-li»iaiit is against the first lessee, and 
not against the head landlord. The landlord, in making 
the demand, is not bound to state the precise sum due, 
nor to make a demand upon, or giv» notice to, every in- 
dividual interested in the subject. The original desigr^of 
thjese leases, vms ^e better ciikii^ation ei inferior fand^ 
and the more easy recovery of the rent, &c. 



Origiiial leas^ ^ Y aBdentui^ 4ated 2ad December 171^ tine 
\!^3^' Honourable Edward Bralnazon, being seized m fee 
x)f certain lands, those of Garry lish and others^ in 
ihe county of Tipfieraiy , demiaed the same to John 
Marshal, of Clcmmell, for three lives (of the Bra- 
bazon family), at 50/. rent, with a covenant for per- 
petual renewal, upon the request, and at the ex- 
pense, of the lessee, within twelve months after the 
expiration of any of the lives then inserted or there- 
after to be inserted, upon payment of a fine of 15 /. 
for each new life added. Robert Marshall^ the son 
of John, having become entitled, h^ ^ree4 to ex- 



ON APPEAi-S -AW) WWTS OF ERROR. 

coute a lease of the lands to one Terence Magrath, Feb. 9S, 
$md then assigaed his remainiog interest to William ^^]j ^' 
Nash, whose nephew and representative, Jatnes 
Nash, afterwards specifically performed the agree- "vmr^* 
floeat with Magratb, by executing a lease of the v^wABhuwcm 
lands to Milo Burke, (the Respondent's ancestor) i^bct to rb-* 
y^ had become entitled to the benefit of that JI^lTiTiJ*" 

WAVTRT ACT, 

agreement. The indenture, dated 9th Jan., 17619 ^c 
after reciting the death of one of the cestui que SuSJdT''"" 
pics in the original lease, and the nomination Lease from 
of a new life (that of Burke's son), witnessed, that ^^^^ 
in pursuance of the agreement, and in considera- 
tioo of a 25L fine then paid on the insertion of the 
new life, Nash demised the lands to Burke for three 
lives, with covenant for perpetual renewal, at a 
rent of ]02/. 10s. Burke covenanted, within six 
months after the exynirtion of any of the lives^ to 
name another life, and pay the fine ; and Nash 
covenanted, in three months after a life so nomina* 
ted and fine paid, to renew with the head landlord 
at Burke*s expense. The indenture contained a 
proviso that, in case Burke neglected to nominate a 
life within the six months, Nash should be at li- 
berty to nominate to the head landlord any life he 
might think proper : and Burke covenanted to pay 
interest to Nash on any of the fines that might be 
advanced by Nash to the original lessor before pay-' 
ment by Burke to Nash. The last of the cestui The original 
que vies in the ori^nal lease died in 177^ and, in nwLd.^*''** 
point of fact, the lease never was renewed with the 
head landlord. 

'Hie Appellant became entitled to the lands as In 1799 Be- 
head landlord, in 17J», by devise from Edward ^"ift'*' 

H 2 head laDdlord. 



Feb. 20, 
March 6« 
1617. 



LBASB FOR 
LIVES RE- 
JTEWABLBFOR 
EVER. — NEG- 
LECT TO RE- 
NEW. — ^TE- 
JTANTRY ACT, 
&C. 

Formal de- 
mand. 



Demand in 
March 1801, 
and no step 
taken by the 
tenant to settle 
the account 
till Nov. 1801. 



CASES IN THE HOUSE OF LORDS 

Brabazon ; and, having been unable to discover the 
representatives of Nash, he, by advice of counsel, 
calculated the renewal fines up to the 23th Feb., 
1801, and executed a power of Attorney to one 
Dowling, authorizing him to demand and receive 
the fines. On the 27th Feb., 1801, Dowling, ac- 
companied by the Appellant, went to the lands, 
and there a formal demand of the fines was made 
from the principal occupier, and also from the other 
occupying tenants ; and a notice of the demand 
was then also served by Dowling on the several te- 
nants, including Milo Burke, the Respondent's 
father, who was then in possession ; and a copy of 
the calculation of the renewal fines was also served 
on Burke. The Appellant caused a notice of the 
demand to be published in the Dublin and London 
Gazettes, on the 5th March, 1801, which was con- 
tinued for two months from that time. On the 
.^4th March, 1801, Milo Burke furnished the Ap- 
pellant with an account of money paid by him from 
1774 to 1799 to the Brabazons, from which it ap- 
peared that Burke had paid considerably more than 
his own rent ; and he alleged that the excess was 
paid on account of renewal fines. Burke however 
took no step towards settling the account till the 
27th Nov., 1801, on which day he made what was 
called a tender of the fines, taking credit for the 
sum alleged to have been paid by him to the Bra- 
bazons beyond his own rent. The tender consisted 
of eight notes of the Bank of Ireland, two notes of 
Messrs. Finlay and Co., and seven bills of exchange, 
accepted by several persons in trade in Dublin, 
some of which bills were then over due, and in th^ 



ON APPEALS AND WRITS OF ERROR. 5 

hatids of the holder^ dishonoured. When Burke Feb. ae. 
made this tender he was accompanied by his law ^^^^^^ 
agents Mr. Edward Kirby, who had been agent for ^ — -v-*— ^ 
Mr. Edward Brabazon, the devisor of the Appel- "^®" '®* 

' ^r LIVKS RB- 

lant. The Appellant took a memorandum of the mewablipor 
particulars of each note and bill, and of the dates lbctto*^' 
of the bills, and then returned the notes and bills, ^^w.—tb- 
and asked Burke whether he had any more to say, &c. 
and Burke answered that he had not. Tender. 

In M. T. 1801, the Appellant brought an eject- I>ec. isoi. 
ment against Burke; and on the 4th Dec, 1801, ^lilnffwa 
Burke filed his bill in the Court of Exchequer, "renewal, 
stating, that in 1780, William Brabazon, then the 
head landlord, had agreed to accept Nash*s profit rent 
in discharge of the arrears of the head rent and re^ 
newal fines; and that from 1782 the head and 
profit rents had been regularly paid ; and thaty in 
1 793, Edward BraSazon^ the son of fVilliam, had Alleged 
distinctly agreed to accept of this mode of payment^ J^^"*°^^" 
so that the forfeiture was waived ; and praying that Prayer for re- 
the Appellant, or the heir at law of Edward Bra- BuTki a"! true. 
bazon, might be decreed to execute to Burke, as tec for Nash. 
trustee for the heir or representative of Nash, a re - 
newal of the original lease, and for an account and 
injunction. To this bill none of the Nashes were 
parties. The Appellant in his answer insisted that Answer. 
there had been such laches and neglect on the part 
of the Nashes, and those deriving under them, as 
amounted to gross fraud ; and that the right of re- 
newal was forfeited, particularly by the lapse of teij 
months from the time of demand and notice, with- 
out any attempt to pay the fines, except the illusory 
ti^nder in November 1801. 



Afuended bilL 



6 CASES IN THE HOUSE OP LORD* 

Feb. t&, Burke then, in Jaly 18(Mt, filed an amended bill, 

Marth 6, making the representatives of Nash parties, rn which 

^ ^ ' it was stated, that by an agreement in writing, ex- 

Lr^MRE-^ ecuted in 1782, Nash consented to assign his profit 

MwABLEFOR rcnt to WilHam Brabazon until the arrears of the 

i^BCTTo^R^ head rent should be discharged ; — a statement dif- 

urBw.— TE- fering from that made in the original bill, inasmuch 

IIAVTRT ACT o ' 

&c. ' as it was not alleged in the amended bill that, in 

illfenifdhin *^^ agreement with WilHam Brabazon, any thing 
was said respecting the renewal fines. Tlie consent 
of Edward Brabazon in 1793 to accept the profit 
rent in discharge, both of arrears of head rent, and 
renewal fines, was stated as before; and the prayer 
was the same as in the original bill. Answers having 
been put in, and the cause revived by the Respon- 
dent on the death of his father, issne was joined, 
and witnesses examined. ^ 

£? idence The only evidence material to be noticed for the 

present purpose is that of the law agent for the 
Plaintifl^, Mr. Edward Kirby, who had been the 
law agent of Edward Brabazon relative to the trans- 
action of 1793, He stated, that in consequence of 
letters written by him, at the desire of Edward Bra- 
bazon, to Milo Burke, requiring Biirke to settle an 
account of arrears of rent due from the Nashes, a 
meeting took place in May 1793, between Burke 
and Brabazon, at which he, Kirby, was present; 
and it then appeared that all arrears of rent had 
been paid up to November 1 79% with an over-pay- 
ment of 100/. ; that Edward Brabazon said " he 
*' would allow the over-payment out of the renewal 
" fines due by the Nashes to him for the lands, 
^^ whereupon deponent did then communicate to 



OW APPEALS AND WMtS OF ERROR. j 

^ said Borke that said £dward would expect imme- Feb. s6; 
^ diate payment of ali renewal fines due to him fipom Jg^^ '* * 

'^ the Nash family^ and that renewals sfaoufd be at ^^ y^*^-^ 

** once taken out, or words to that effect ; to which "y"][^^ 
'^ the said Milo replied, that Irrs father had paid up vewablbfok 
•• all renewal ftncs due by said Bourke to the Nash lbct to'rj? 
'* family and obtamed regular renewals of said pre- "W'-^«- 

¥ o r urAWTRY ACT* 

^ mises, and that sard Bourke had then a renewal Sec 
** executed by James Nash for three Kves, all of 
'^ whom he alleged were then living ; and saith, 
^ said Bourke did then produce to said Edward and 
^^to deponent a deed or instrument engrossed on 
^ paper purporting to be a renewal of said lands ex- 
^ ecuted by said Nash, wherein said Milo Bourke, 
^ William Bourke, and John Bourke, said MiIo*s 
^^ father and brother, as deponent believes, appearefd 
^^ to be the lives named therein ; and believes the 
'^ said William and 'John were then and still are 
** living. Saith, on the poduction of said deed or 
^^ renewal, said Edward expressed much displeasure 
** that the Nash family should receive the renewal 
'^ fines from said Bourke their under-tenant, and 
" execute renewals without paying his, said Ed- 
** ward's, family or himself their renewal fines, 
*^ though the renewal fines payable by Bourke, on 
" the fall of each life, to said Nashes, was same as 
" was payable by the Nashea under their lease. 
"Saith, said Bourke, under apparent distress ot 
^ mind, informed said Edward, that he had a fa- 
^ mily of eight or ten children, and that he would 
" be ruined if the said Edward would seek to en- 
** force from him payment of the renewal fines, 
•* then appearing due to him ; upon which, said 
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Feb. t6, " £d\^ard, with strong expressions of feeling and 
18*7. ^' " '^^^^ disposition towards said Bourke^ declared he 

^^ ^-^-^ " would net take advantage of him, and that for 

"ve" re^ '* '^^ present he would not proceed for payment of 
iTBWABLBPOR «^ gaid fiucs ; whereupon deponent, or said Edward^ 
LECT TO RE- *' dcslred said Bourke should^ as soon as he could, 
„Bw.— TE- c( endeavour to make up the amount of the renewal 

IIANTRY ACT, * •^ 

&c. ^^Jines^ for that he, Mr. Brabazon, would not pay 

'* any compliment to the Nash family. And that 
** deponent did then ask said Edward, whether, as 
^^ all arrears of rent were then paid up, deponent 
** should continue to receive from said Bourke, the 
*^ profit rent of 52/. 10^. a year, arising out of said 
^^ lands, to said Nashes, which said Edward desired 
*^ deponent to do, saying, he would allow such 
*^ payments out of the renewal fines." And then, 
after adverting to some matters of account, he pro- 
ceeded thus: " Saith, that prior to May 1793, de- 
*^ ponent believes he got instructions from said Ed- 
*^ ward Brabazon to demand or enforce renewal fines 
*^ from the Nash family ; in consequence whereof, 
^' deponent did, as he verily believes, apply to Milo 
•* Bourke, deceased, and also to Mary Nash, the 
^^ widow of Jatnes Nash, for payment thereof. 
*' Saith, that from 1st May, 1793, till within a 
** month of said Edward's death, as deponent best 
'* recollects, said Edward never did, to this depo- 
^* nent's knowledge, direct deponent to take pro- 
^* ceedings to evict the interest in the lands in the 
^* pleadings mentioned, in case said renewal fines 
^' were not paid ; but saith, that in the latter end 
" of November, or beginning of December 1799> 
^^ said Edward in conversation told deponent that he 
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** wanted a new coach ; in answer to which, depo- Feb. s6, 
*^ nent told him he could easily get one ; to which jgj^ ' 

^^ said Edward replied, that he would not go in debt ^ ^— 

*^ for a coach, but that he would insist on Bourke^s "^" ^^ 
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paying as much on account of the renewal fines hewablepor 
^^ as would purchase one, otherwise, that he would lict to rb-' 
*^ insist on payment of the entire, or evict the lease, Jahtryact 
*^ or words to that effect. And saith, deponent did, &c. 
'* immediately after such conversation, write to the 
^^ said Milo Bourke, unless he did then, without 
^^ delay, remit 200 guineas, as he best recollects 
^* and believes, on account of the fines due for said 
'^ lands, to deponent^ deponent would discontinue 
" to receive the Nash*s profit rent ; but saith, said 
^* Bourke did not remit one shilling more than his 
<^ usual payments of the head rent and some part of 
" Nash's profit rent/' And, in his cross examina- 
tion, the witness made the following statement with 
respect to the renewal fines : ** Saith, that prior to 
" the month of May 1793, deponent was directed 
'^ by Edward Brabazon, deceased, either to apply 
*^ for or enforce the payment of the renewal fines 
*^ and arrears of rent, if any arrears were due, on 
'^ the lands in the pleadings mentioned, from the 
'^ Nash family and said Milo ; saith, he recollects 
" to have received such instructions subsequent to 
*^ Ist November, 1799, but does not recollect to 
" have received any such instructions in the interval 
" between May, 1793, and November, 1799; does 
*^ not recollect that any person was present when 
*^ he received such instructions or directions ; be- 
^^ lieves he answered on both such occasions that he 
^^ would do as be was so directed; saith that it was 



10 CASES IN THE HOUSE OP LOttDS 

, Feb. id, . ^ in- conjreqaence of deponen*t*9 application to Milo 
March 5^ c^ Bourke according to the- ftrs* dfrectiotis he re- 
^— -V— ^ ^ ceived from Edward Brabazon on the subject, 
llvttlE^ '^thfft a meeting took place on the Ist of May, 
iTBWABLBroR ** 1793, betwcen said Edward and Milo at Tara, 
LBCT TO RB- ^ whcrc an account was stated of the payments 
Z^Z:Z'J^'^ ^ made by said Milo on account of the rents of the 
Ire. ^ lands in the pleadings mentioned ; saith deponent 

^ hath no recollection, nor does he believe that said 
** Edward^ on any occasion, complained to deponent ^ 
^' or in his presence^ that no proceedings had been 
** taken for the recovery of the said rents or fines, 
^ or made any complaint of that or a similar nature 
*•' to deponent's knowledge or belief.'' 
Aniountofthe The amount of this evidence, as miderstood in 
Sn^^^ the House of Lords, was that Ecfward Brabazon 
fe^ ame- had accepted some money, part of the profit rent, 
' on account of the renewal fines, but that he had not 
agreed that the whole should be gradually liqui- 
dated by payment to him of the profit rent, and 
that he had on the contrary insisted upon payment 
of the fines in a different mode, but without efiect. 
TheCourt below, however, seems to have been of opi- 
nion that if Edward Brabazon accepted from Bourke 
any part of the profit rent on account of the fines, 
he thereby bound himself to accept the whole in 
that mode of payment, and had waived the for- 
feiture ; and that the cause hinged upon the point 
whether Edward Brabazon had or had not thus ac- 
cepted money from Bonrke; and the Court ten- 
Issve. dered an issue to the defendant (Appellant, Barrett) 

to try that question, which issue Barrett declined to 
accept ; and the Court seems therefore to have de- 

7 
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cMled as if the question had been tried^ annd the ver- Feb. 98. 
diet had been against him. The decree was as fbl- JJ*5^^ ^' 

lows : " That the Appellant having declined to ac- ^ v— ^^ 

"cept an issue to try and inquire whether Edward* ^^Hl^^ 

** Brabazon, in the pleadings raenrtioned, did at any w^wABLEFda* 

*^ time, and wben, receive any and what sums o( lbct to wT 

'* money out of the lands comprised in the lease of Z^ZZl^ - 

** iSd Dec., 1 7 1 3, for or on account of the renewal or &c. 

" septennial fines due undler said lease ; that it ap- J^^'J^^^ 

^ pears to the Court, that William Brabazon^, in the 

^ pleadings mentioned, and the said Bdward Bra- 

^ bazon, were respectively iw receipt of the rent of 

^ 102/. fOs. a year, in plieadings mentioned, from 

"the lOth day of Dec, 178^^ to the 30th Dec. 

** 1799, first in discharge of the rent and arrears of 

^ rent due to them, and next in and towardis sa- 

" tisffaction of the renewal and septennial fines, and' 

" the interest thereon ; therefore ^et the oflScer in- 

*' qiiire and report the amount of aW sums so re- 

" ceived by the said William and Edward Brabazon 

" out of die said lands during the period aforesaid, 

" and let htm apply the same as received, first in 

" discharge of rent and receiver's fees, and arrears 

*' of rent due, and then in discfaaro^ of the renewal 

'* and septennial fines and interest thereop ; and let 

*^ him strike a bafttnce on the foot of such fines, 

*^ septenrnaT fines, and' interest, on 27 th February, 

'^ 1601 ; and in taling such accounts of fines, and 

** septennial fines, and kiterest, (the parties admit- 

" ing that Brabazon Ponsonby, Earl of Besbo- 

*^ rough, died on the 15th July, 175&, and that 

^^ Ghaworth Brabazon, Earl of Meath, died 14th 

^ May, 1763, and that Edward Brabazon, Earl of 
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Ftb. «6, ^^ Meath, died 22d Nov., 1772; and it appearing 
1817! ' " *hat the said tenant has twelve months time to 
^*— v-—^ ** nominate a new life in the place and stead of any 
Li"?Es RB-*^ " '*f® named in said lease of the 23d Dec, 1713, 
mwABLBroR ^« that should happen to fall, and so from time to 
LBCT TO RB-' " timc upon all subsequent renewals), let the officer 
"otby^act " charge one fine of 25/. with interest from the 
*«• *^ 15th July, 1759, and another fine of 25/. with in- 

V *^ terest from the 14th May, 1764, and another fine 

U of 25/. with interest from the 22d Nov., 1773 ; 
^^ and so, at the end of every eight years from the 
^' then periods last-mentioned, let him charge ad- 
" ditional fines of 25/. each with interest ; and let 
^* the officer distinguish and report how much of 
•* the balance which will appear to be due for re- 
^^newalandseptennialfines,andinterestthereon,upon 
** the said 27th day of Feb., 1801, according to the 
^* directions aforesaid, is composed of renewal and 
*^ septennial fines which became payable to the said 
*^ Earl of Meath, the lessor during his life-time, 
^^ with interest for the same, and how much thereof 
*^ is composed of renewal and septennial fines which 
<^ became due in the time of William Brabazon 
*^ during his life-time, with interest for the same, 
** and how much thereof is composed of fines which 
^* became payable to the said Edward Brabazon 
^* during his life-time, with interest for the same, 
^* and how much thereof is composed of fines due 
^* to the Defendant, Roger Barrett (the Appellant), 
^* in his own right, as the devisee of the said Ed« 
^^ ward, and reserve all equity between the parties, 
^ and all further directions until the return of the 
«« report.** 
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The officer having made his report, a find de- Feb.s6» 
crec was pronounced on the 24th June, 1812, ^^y^^' 

whereby the Appellant was ordered to execute a re- ^ v-^--' 

newal of the lease to Mary Nash, widow, and Ri- ^^^^^ '®* 

. . -^ ' ' , • LITE8 RB- 

chard Harold, the surviving trustee named in the kbwablepok 
will of James Nash deceased, &c. From these de^- lIct to"^^ 
crees Barrett appealed. wew.— tb- ' 

'■'' WAITTRY ACT, 

&C. 

Sir Samuel Romilly and Mr. Roupell for the Ap- ^l^^^^ 
pellant; Mr. Hart and Mr. JVetherell for the theNwhet. 
Respondent. Appeal 

Lord Eldon (C.) In this case the Court of Ex- March i, ; 
chequer pronounced a decree reciting ** That Bar* J^''* 
** rett having declined to accept an issue to try and 
^ inquire whether Edward Brabazon, in the plead- 
** ings mentioned, did at any time and when receive 
^* any and what sums of money out of the landis 
*^ comprised in the lease of 23d Dec, 171^ for or 
'^ on account of the renewal or septennial fines due 
^^ under the said lease, &c. ; *' and, afterwards, a 
decree was pronounced, giving Bourke the benefit 
of the act usually called the Tenantry Act. The Ground of de. 
Court below, therefore, proceeded on this issue as tbaTfiwietT' 
an essential part of the case ; and they seem to have had declined 
thought that, as the Appellant had declined to ac- iMuc^t^* 
cept it, the case was to be taken as if the issue had ^jj®j ^^ ^ 
been tried and found against him ; and on that zon had re- 
ground they gave relief. On looking at the bill and S o"if ST 
the answer, and at the evidence of Kirby ; and con- «>"n{ ^J «- 

... newal tines. 

sidering with whom he was connected at the time 
of the latter part of these proceedings, and with 
whom- he had been before connected ; and consi- 
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March <, deriQg file evidence akogether, and the whole cir- 

[^^^' ^ oomstances of the caae, I am of opioion that no 

1.SA8B FOR ^^^h is^ue ought to have been Erected ; and, if I 

iiYis R»- rightly understand the Tenantry Act, tliough that 

«TXR.^-«xo- issue had been tried and found i^inst the Ap- 

J5S^^l^^ pellant, it would not have been canchisive against 

VAJfTRY ACT, hiui. 

ijH^i j„y^^ Looking at the Tenantry Act only, I cannot, in 
S^n^ll^ that view of the case .consider this as a case of mere 
Rii4t^bai|^ii neglect ; and it would be mischievous not to distin- 
^odaninst S"^^^ between cases of mere neglect, and cases of 
theAppellaDt, wilful neglect. The tenant was in possession, and 
it would not • ^i ^ • j u ^ ^ -^l 

luiTebemiafli^ knew the cestui que vies; and he transacts with 
^iHfoagftiiitt Y^ intermediate landlord, paying him the fines, 
Thit not a while no care was taken to ps^ what w^ due to the 
MdecL ^^^ original lessor. In this case also a demand was made. 
Demand and not acceded to ; and it cannot be considered as 
SSpmS"*"^ acaaeof mereneglect. 

with. . I have stated the grounds of my opinion veiy 

shortly^ because the reasons and principles on which 
it i3 founded will probably be stated and explained 
irt large, and mudi better, by a noble Lord who pre- 
sided for some time in the Court of Chancery in 
Ireland. 

Lisrd Redesdaic* I am clearly of opinion that 
the decnees ought to be reversed. The issue had 
no tendency to 4ecide the ^ase. The issue was, 
'^ whether Edward Brabazon, in the pleadings 
*^ mentioned, did, at any time and when, receive 
^^ any and what sums of money out of the lands 
^ cpmprised in the lease of 2Sd Dec, 17 18, for or 
^^ f>n Moount of the renewal or septennial fines due 
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^^ ^Mi4sr liie aaid kaBe."' TJbat was ^ questioa wjbicb March {^ ' 
would iiot decide the case ; for^ though some sumy y^'^' ^ ^ 
had been paid to £dward Brahazon oa account fif l^s^ i^oj^ 
the fineB* that would not decide whether there was ti^^^^^l".^^ 
such neglect on the part of the tenant, as ouight to ever.-- v^c^. 
deprive him of the benefit of j:enewaL The issue mw7^ ^^ 



has not been proposed according to the case ooo- vAirrRTAciq, 
tended for on the part of the Rei^Kuideni:; that is, j^ inpe^ojii 
a case pf contract , and that, sjoch being the agree- Aecuiy^aOm 
meut entered into between him and Brabazon, the tho^^sqmf 
representatives of Brahazon were bound to renew have'^np^ 
according to that agreement. That has been con- ^^ ^^ 
tended on thejpart of the Respondent* The isaue, count dfik 
Jmwever, is not of that description, but one wbich mlSt rtU? 
has no tendency to decide the case. have been wil- 

But it is clear from ICirby's evidence that tbeve thep^^fSbe 
was no niodi agreement. The evidence amoiujuted j^emlna- 
onljT to this, that Edward Brahazon consented to tare and effect 
e^Iy what be received beyond the arrears of ihe bead tion of Tygs. 
rent towards the discharge of what was due to bin ob 
account of Uie fines. But there was no contract 
ibat he would not call for the fines in any other 
naanoer; and it appears^ from Kirby's evidence^ 
that he did, in fact, call for the fines in another 
manner : so that the ground on which the Cpurt of 
.Eo^bequer proceeded is not a jusjt ground. Tbib 
only question is, whether the tenant, having clearly 
lost his kgal right, ought to have the relief which, 
bjr the practice of the Courts of Equity in Ireland^ 
was.givep, before the Tenantry Act was passed ; &r The Tenantry 
tbe time pieai;Mng of the Tenantry Act is to declare ^In^l^l^cC' 
wbat WM tbe il^uity of Ireland before the statute. <*<« lanng 
It i^ merely a dedaratcMy act. The act itself reeites Equity of 
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March 5, what was the practice of the Courts of Equity in 

y^7' ^ Ireland before it passed. When the case was one 

LBASEs foR ^f simple neglect, it was relievable. Where the case 

LivBs RB- went beyond simple neglect, it was not the practice 

VEWABLBFOR . ^ / !• 

svBR.— NBG- m Equity to relieve. 

J^^J[^^" In my humble opinion^ and I have frequently 

iTAHTRY ACT« had occasion to consider this act, the roeanincr of it 

Bcc, . 

Iidand Uforc ^®> ^^^ *^® moment a demand is made, the neglect, 

Ij^pused. when it goes beyond what is a reasonable time for 

^L Rear payment, ceases to be mere neglect, and becomes 

•onable time, ^iifol. Lord Clare had the same view of the mean- 

TnmuuiT. ing of the act. ** Reasonable time,*' he says^ 

iS^^ziif. ^* within the act shall be deemed only that time 

^^ ^' which is necessary to give the tenant full oppor^ 

^ ** tunity for ascertaining when the cestui que vies 

^^ died, for computing the amount of the fines due^ 

^* and for preparing the leases* The precise time 

*^ cannot be defined.*' That I take to be the true 

meaning of the act; and it must depend upon the 

particular circumstances of each case, whether the 

tenant has applied for renewal within the proper 

No precise time. It has been contended that some precise time 

time for re- -ought to be fixed. But the circumstances are so 

newiDg after o . 1 1 i i • 

demand can various that it would be doing great injustice to the 

What is area- tenants to fix any precise time. Every case is dif- 
sooabletime 'l^^rent in its circumstances ; and a singular circum- 

must depend . • i , i 

onthecircum- Stance m the present case is, that the only person 
JJ^^aiM. ^^^ had the means of making up. the account is 
agent for the lessee, and had been agent for the 
lessor ; and he had in his possession all the docu- 
ments necessary for the purpose of making up the 
.account, and no other had them. He therefore, 
and no other, was competent to make up the account. 
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•pid be might hmt done it in a short time. In the Marck «, 
eaae of Jackson v. Sawtdersj* Iwts of opinion, and V^^^' ^ 
that opinion wai eonfirmed by the decision of this leasi m 
bonte^ that four months^ ot fWrni four to five months, vs^ablb roa 
was, onder the cironmstanees, an unreasonable b^br.— mw-i 
time : and the circumstanees there were, the fte* irBw.*-TB* 
qaently calling for the fines before a formal demand J^""'^ ^^* 
made. In looking at the act, it does not a|ipear • ^. ^/ui, 
flmt any formal demand is necessary j but, the J j^^J^ 
f«rty having made it, the tiitoe is to be computed mand not nc 
fidki the period of that demand : and the prior de« ^b^made,^ 
mands are waved by the subsequent formal denmnd ^JSfJf,^ 
if tfie fines are paid within a reasonable time dFter from the ps- 
that demand. But then, I think, it 10 to bb eon^ ^^H^ 
sidered what former demands were mside irith itk ^ig^'^ 
iiMWnee to the point of negleot, and the c|u^Uon u^cp in^ 
what is a reasonable time after the formal demand. ' ^^^^ 

In this ease it appears from the efid^ii^ of ^^. f ^.'^ 
Kirby, who stood in the singular situatioii y$\kA ai^aforaudf 
I have befone anentioned, that demands were made ^^^^^^^ 
several years before^ and that, on Borke*s repra** 
seaiti^ that he had paid the fines to the Nashes^ 
Edward Brabarxon consented to give some indulgu 
ence to Barfce, and to receive the profit rent; and 
then Kirl^ states, ^ whereupon the Deponent or 
'<tlie ssiid Edward (Brabazon) desired that the 
'' ssM Bourke should, as soon as he could, ei»- 
^* deatour to make up the amount of the renewid 
^ floea; for that he, Mn Brabaaon, vmUd Mt pmg 
^ any compHmeni to the Nash family:'* and ydt 
Ihia decree gives the benefit of die lease to the 
Nash Family. Brabazon had given the indulgence 
mankf out of eompasmm to Bwkei. Nasb having 

TOU V. c 
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March 5, received the fines from Burke without paying to 
1817. Brabazon what he had so received, which was a 

I.BASB FOR fraud on the part of Nash : so that it comes to the 
^i^!o"/J»^- ground on which Lord Thurlow rested in the case 
BVBR.— NEC- of Lady Ross,* which was misunderstood by Lord 
vEw.— TB- Lifford, and which, by the by,, produced the 
jANTRY ACT, tenantry act. The ground on which that case was 
•BatemanV. decided, and which was misunderstood by Lord 
^^y* ^ Lifford, was, that the agent for Lady Ross had 
called upon the other lessees to pay their fines, and 
he himself had not paid them, though the lives had 
1^ recttves dropped, which was a fraud. So here it was a fraud 
bi^opde^^ in Nash, the receiving the fines from his own under- 
natit^ and does tenant, without paying them over to Brabazon* 
tdliMlatid- It is clear then that the Nash family would not be 
fraud in^Nwh entitled to renewal at their own suit, and yet this 
•nd <hc^ ddcree gives it them at the suit of Burke, 
no good daim ' All therefore we have to inquire into is, whether 
StatTof ^e ^^'''^^ was guilty of wilful neglect after the demand 
case asto was made. The first demand was made in 1 79^» and 
demanda. ^o such arrangement as that contended for took 
place with respect tp the profit retU That appears 
by' 'Kirby's evidence. Then the profit rent con- 
tinues, however, to be received, and no further de- 
mand is made . till shortly before the death of 
£dward Brabazon, when, as Kirby states, Brabazon 
^d that he wanted a new coach, and would insist 
on Burke's paying as much, on account of the re- 
newal fines, as would purchase one, otherwise that 
be would enforce payment of the entire : and then 
Kirby wrote to Burke that, unless he did then 
without delay remit 200 guineas, on account of the 
fines due for the l^ds, Brabazon ^would discontinue 
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ix) receive the profit rent But Kirby says, that the March 5, 
money was not paid. The words are, " saith, said l^^^' j 
'^ Burke did not remit one shilling more than his lease for 
*^ usniil payments of the head rent, and some part ^ewable po» 
*' of Nashls pix>fit rent ;'* so that he did not even re- ever.— irao- 
init the whole bt Nash's profit rent. This was in *^^ ^^ ^^ 
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1799. After the d^th of Edward Brabazon, Bar- ^^*^*^ ^^' 
rett, who became 'Entitled, insisted upon payment, 
and made a formal demand, with notice. It was Formal dc- 
contended that Barrett ought to have stated the pre- °^*° ' 
cise sum that was due. But the act does not im- 
pose any such duty on the landlord ; and it would The landlord, 
be great injustice if it did, as he is not likely to be Smai'"? ^* 
the* most cognisant of the lives and deaths, the cestui n®^ ^^^^ ^o 
fue *oies' b^ing^usrually named by the lessees from cite sum Le. 
among' their own fiimilies, and they are bound by 
the original obligation to tender the sum due. The 
lessor trftten cannot know who the lives ai-e, as thev 
are generally persons of the femily of the lessee, 
and uticdmiected with the lessor. It is sufficient 
for the purposes of this act that a demand has been 
made; and thcJ tenant is to be judged by this ques- 
tion, was it mere neglect or wilful neglect in him that 
he did not pay the fines ? If it were wilful neglect, 
he is hot entitled to a renewah That is the cbn- 
stmctioA put upon the act by Lord Clare ; and Lord 
Clare knew the views of the legislature when the 
act was passed: I am, therefore, clearly of opinion 
that a simple demand is all that is necessary on the A simple de- 
part of the lessor. A contrary construction would that is" wet- 
make property of this kind almost of no value to pj^^"^^* 
the lessors. A lease is made for three lives; one lessor, 
of the lives drops'; the lessor demands payment of 

C2 
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Marcjii %, ^B fine ; the l^^sp^ do^ not {^y i twp of tl;ie li^en 

^.^^ , ^till rofaain^ aq4 the }es«or cannot recover tlm pro* 

LBii^^ Foi( I^Tty. How is be thep to ke«p aJive the naenwry 

ifir?a4'B f QK ^ *^ li^otice ap4 demand t lie cap 4o 9q only by 

Mw%^r^wq- a bill to perpetqate the testimony of witnei^iieSy tb* 

mh^l^^ wp^nfe pf wbieb he omat pay. B^t this diiScuUy 

g^UTiv 4g^ i^ in fc^s i^po9e4 on the lw4Uur4 1 HPd if, in fNi- 

^ttQP tp this, be were bqi^od tp «t»jte the pre^^i^e 

fUlP 4ue wb^a he i»ade the depnwdt W ^«^te of 

-tbip kipd wo«ld bff wwtb Botbipg. It \m» hmikcm^ 

tfMPid^ tb«^t the demand ought te be mede upon, w4 

ftotice givfp to, eil who are interested. Iknowapror 

fijrty pf J9>0Q0 e«res in the eonnty erf Tipperavy^ 

^ «!bich is cQvered with lea«efs of tbi^ desQripti^*^ 

divided and sMbdivided by under leaimt ^v# or m 

deep ; and tbe ewpcf bas no oonceptjip^ of all wbp 

«ife interested^ AW he kpows if wbp« i» to^ pey bie^ 

^ heed rent wd ^e ftnes of vepewelt The d^ 

wmi9 Uewever^ ee^rdipg to the ooostnwtipp con- 

tended fer, must e9;tepd to lesseea of every desorip;- 

tipPf 3ut when the %et speaHft of efsignees, it 

imeiBs as^igeee^ of the wboje interest : and this 9tiU 

Jgfiveft ildiftieuHy where the whole intei^eat i^. divided 

n49 a great mepy pertp.; the efi^t of which eftei^ 

ift to meke the inter»^t pf the le^soi; of such small 

wlme e« to be scarcely ^leable in the wa,rket. Your 

Kierdsbips^ under these eircuipstapce^, will not ti^ 

tepd the meaning and benefit of the act beyond casep 

qf mere neglect ; and the demand ia one ciroapp^ 

Itance by which wilfiU negleet is to be established. 

In this case, a deipand, though not a formal 
one, was made ie. 1799* On the death of ildward 
BmbuQn a bmai. doiOMd ww imde^ Wh^t took 



^M? Burke suffered nin^ tnodthk to pksn without Mareti^^ 
doing tay thing*, and tthet do^ ht db fhfeh ? tit ?i!: .^\ 
eotne^ With Kirbjr and fn^kes a tender ; arid th^t, hzk^t rbk 
besides other objectiotis. Was hot sufficient in ^^ASL^sfbi 
iftioufit. But could Kirby reallr haVe believed that trtk,^iit(^ 

LltCT TO slik 

Barrett Would have accepted sttcih bills as these ? It vew.— t^ 
waft merely a delusive ptetence^ and not a reil »A*r»tAcf,- 
tetider. WhatBatrett did, waft to take a m^iUb- Bbrkesufi^M 
randum of the particulafft of 6ach note arid bill S'J^^'t 
tendered, and cause it to be subscribed by a pei^ftbik fb^dt^ 
present. What passed then ? Bart*ett said, "BtfAe, SLfi'fiJ'Sj 
^ have you any tUorc to say ;** arid Waft toswered, ^^f^^g 
^ No : ** afid upbn this it is saici that the tdrtder Wdft only an il- 
otgeetcd to toewly because it was tiot sufficieht iA ^"^^ ^'*"* 
Uttiount. But I take it that it Wats objected to dtir- 
gMhef, not ttiefely as being insufficient in amount 
but also becitufte the proper tiotie was passed ; ahd 
becaUftie it wuft A delusive, tod riot d real tender, add 
one which Would riot hlive been accepted, everi if it 
bid been iti time, arid to th^ proper amount i fot 
it Waft ridt a teridef that eorild be taken in pajrriienf. 
This iu clearly d C&se 6f wilfdl neglect; Butke 
hfttirig full tinie t6 be pi'eptti'ed to trieet the deriiarid ; 
trid Kirby, Who had beelft Pigetii (6 Brab^zori, beirig 
agent for Burke, and having in his possession fltl 
the doeuriients necessftfy for riiakirig up the accdunt. 
Burke Was bound to tendet* the firies, Md the leases 
fof execution, and one m6nth Wto amply sufficient 
for these purposes. He was tK>tind to offer the 
fines, and to present the leases fot e^tecutiori, fbt 
Barret was entitled to h^e a tenant ackriowledgirig 
the teriufe, which was tfri important 6bject iri regsifd 

1 



22 CASES IN THE HOUSE OF LORDS 

March 5, to property of this kind. What was the original 
^ ^^^\ J object of these leases ? Lord LifFord says, that the 
LBASB FOR object wds the improvement of the lands^ and the 
MWABL^BFOR ™^^® ^^Y ^ecovery of the fines and rents. The 
BVBR.— NEC- orio;inal design of these leases, then, was the proper 
yBw.— TE-" cultivation of inferior lands^ and the more easy re- 
j^HTRY A'cT, covery of the rent, a thing which in Ireland was 
The original often very difficult. This tenure was particularly 
Sl^'th?*** important in the disturbed state of Ireland, as the 
better cuUiva- lands were by that means in the hands of persons 
lands, and acknowledging themselves as lessees ; for it often 
moreeairre- happened that, in the course of many years, no 
rent was paid, and if they had been simply fee- 
&rm rents, there would be presumptions against 
them which would often deprive the landlord of his 
property. The object therefore of this tenure was 
to preserve the property ; and every time the lease 
is renewed there is an acknowledgment of the 
tenure ; and there is also the benefit of the cove- 
nants, which is totally lost if the leases are not 
renewed. So that it is of very great importance 
that the lease should be renewed when a life drops ; 
and this is often the chief value of the renewal, 
the fines being hardly adequate to the expenses of 
suits. 

It is very important therefore that the relief 
should be confined to cases of mere neglect, and 
not extended to cases of wilful neglect; and that 
persons bound to pay the fines and tender the leases, 
. should do so in a reasonable time. In the present 
case nine months were suffered to elapse before any 
thing was done^ and then there was a jocular. 



ON APPEALS AND WRITS OF ERROR. 23 

rather than a serious, tender, and nothing more March 5, 
was done. Nash had clearly forfeited his title by ^^^^' ^ 
fraud, and the only one to claim was Burke, whose lease for ' 
claim was founded merely in the indul&^ence of Ed- iJTf^ ^^' 
ward JDrabazon. Burke had no right, except under ever.— weo- 
that indulgence, his remedy being, in my opinion, nbm^— Tt-'^' 
only against Nash, and not against Brabazon. I ^antrt act, 
think therefore that these decrees are wrong ; that * 
Burke is entitled to no relief as against Barrett ; 
that the issue tendered was nothing as to the merits ; 
and that the decrees ought therefore to be reversed, 
and the bill dismissed. 



Decrees accordingly reversed, and bills dismissed. Decrees of the 

Court below 
reversedj 



SCOTLAND. 

APPEAL FROM THE COURT OF SESSION, (2d DIV.) 

Black — Appellant. 
Campbell — Respondent. 

Ax3V 7 Q 

The set or constitution of Inverkeitliing requiring that the is 17. ' 
members of council should be resident Durgesses, the v.^— ^ ^,/ 
clerk, at the election of a delegate for that bur^, in power op 
181'2, refused to reckon the votes of two persons who^ returning 
names had been entered in the minutes, as part of the officers in 
magistrates and town council, assembled for tne purpose jlections 
of me election, and to whom the qualifying oaths had qf dble- 
been administered, by himself, in consequence of an ob- gates for 
jection on account of non-residence; the fact of non- burghs.— 
residence being notorious and consistent with the clerk's pi-badino.— 

" EVIDBVCB, 

&C. 
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Mt]r7« 9» omi kitowWgfi; wd the igeetkm of them two i^olai 

}«17. fltMroming the return. Complaint under the statute 19 

'^— — V— ^-^ Geo. 2. cop. 11. agiunst the clerk, and judgment by the 
»owt» Of Omrt of SeMion, that he had incurred the penalties of 

omcaiu'iL ^^ statute, on the grouad that the officer waa boun4 by 
cMU OF ^^ ^ reckon the votes of all those whose names i^peared 

vLBCTioxs AS members of council on the burgh records, beyond 

or D«LB» which he was not entitled to look ; and that kand fdes 

OATssroft was no defence, lliis judgment reversed by the House 

pLBADnro^— ' ^ Lords for want of averment in the complaint that the 
B^iDBvcBy^^ eomplainer was duly elected delegate, the statute having 
igc. ffiven the penalties to the person so elected. And also 

u>r want c^ sufficient evidence of that fact; the town 
books, with the names inscribed, the best evidence t^ 
Aow that those whose votes were rgected were membein 
of council, not being produced in proo£ 
The Lord Chancellor observing, that it is a wholesome prin- 
ciple, in a case so penal as this, that distinct averment 
and clear proof shotdd be required. 
Lord Redesdale observing, that he very much doubted 
whether the true construction of the act was that whidi 
the Court below had put upon it. 



Coinplsint A. PETITION and complaint under the statute 
under iCGeo* l6 Gco. 2. cap. 11. was presented to the 2d di- 
vision of the Court of Session, at the instance of 
General Campbell, of Monzie, with concourse of 
bis Majesty^s Advocate, for bis M^esty's interest, 
against David Bhtck, town-clerk of Inverkeithing, 
stating, that at the election, in 1812, of a delegate 
Smt Inverkeithing, for choosing a member to serve 
in Parliament for that district of burghs, David 
Black, the clerk, had refused to make out the com- 
mission to the compls^ner, who had been chosen 
hjT the majority of ^e magistrates and town coun- 
cil, assembled for the purpose of eliecting a dele- 
gate; and bad given the commission to General 
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Maitlmd, who had not been choften delegate by the May 7, 9* 
majority^ and praying the penalties of the statute ! ^^'^' 
against the clerk for this violation of its enactments* ^owm op 

The facts of the case, as averred in the petition *"*»»»«»o 
anct complaiBt, and as they appeared m the minutes cases of 
of dection, and from the admissions in the plead- of dbilbT^ 
higs, were these. ®^^»» *^» 

>/ 1 f ^ 1 . t »UROH». — 

On the 15th Oct. 1812, the magistrates and town plbadino.^ 
eooncil of Inverkeithing, assembled for the purpose &c.^**^ 
of choosing a delegate or commissioner, for the Facuandcir« 
election of a member to serve in Parliament for the Ei^ion^^' 
district of borghs, to which Inverkeithing belongs, jfiteforlnl 
The Appellant, the common clerk of the burgh, verkeithiog. 
entered or marked in the minutes the names of the 
m^istrates aiid council assembled on that occasion, 
and administered the oaths required to be taken by 
the electors of the delegate ; and among those whose 
names were so marked, and to whom the oaths were 
so administered, were Captain John Montgomeri# 
and Mr. John Gulland. 

In the course of the proceedings Sir John Hen* Objections to 
derson, one of the council, obgected to the votes of )i^ideaeer^' 
Captain John Montgomerie and Mr. John Gulland* 
and of Dnncan and Alexander Montgomery, for 
non-residence, referring likewise, with respect to 
the three Montgomeries, to a decision of the Court 
of Session, in Feb., 1807, finding that they had no 
right to be councillors : and he called on the clerk, 
not only not to remve their votes, but also not to 
call their names in the course of any vote which 
miglit that day take place in the council. General 
Campbell, who was then Provost of the burgh, ob- 
jected to the votes of Sir John Henderson and three 
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others, and protested that their names should be 
erased from the list, and that their votes should not 
be received, and, if received, that they should be 
null and void. The objection to one was, that he 
lay under sentence of fugitation and outlawry ; to 
another, that he had not for a long series of years 
acted as a member of the council ; to a third and 
fourth (Sir John and Mr. Bruce Henderson), gene- 
rally, that they were not duly qualified to vote. The 
answers, as they appeared on the minutes, were, 
as to the first individual, the production of an ex- 
tract of an act and warrant of the Court of Justi- 
ciary, reponing him against the sentence ; as to the 
second, that the objection was frivolous ; and, as to 
the third and fourth, that the objection was too 
general. 

The summoning officers, on being examined in 
the usual manner as to their having warned the 
members of council to attend, stated, that they had 
served the summons on Mr. Gulland, at his house 
at Bellkuows, and on Captain John Montgomerie, 
at the distillery. It was asserted in the pleadings, 
and not denied, that Bellknows and the Distillery 
were without the burgh, that Bellknows was the 
usual place of residence of Mr, Gulland, and Chat- 
ham of Captain Montgomerie. 

The clerk did not give any deliverance as to the 
objections by General Campbell. His judgment on 
the objections by Sir John Henderson, as it ap- 
peared on the minutes, was as follows, " Which 
" protests, answer, reply, and duply, having been . 
" considered by the clerk, he finds, that no evi- 
*^ dence of the alleged decree of the Court of Session 
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** has been produced sufficient to authorize him to May?, 9, 
" strike off the names of Mr, Duncan Montgomerie, ^ ^^'^' ^ 
" and Mr. Alexander Montgomerie, from the Coun- powbr op 

a Cil roll. RBfURNIMO 

¥T ' I 1 • 1 11 r • • OFFICERS IIT 

^^ He IS, however, decidedly of opinion, that the cases op 
" objection stated against the votes of Captain John ofdel»^* 
" Montgomerie, and Mr. John Gulland. founded ®^'^^* '°* 

• • • 1 • ■ • » Ti I / 1 . 1 BUROH8. — 

" on their non-residence withm the Burgh, (which plbadivg. 
" is a circumstance of notorie^ty, . and consistent ^J|^'®«*^'» 
^ with his own private knowledge,) is a good ob- 
*^ jection, and that they are not legal councillors of 
'* this Burgh. He would therefore have no hesita- 
'^ in setting aside both their votes, if it was clearly 
^^ competent to him to determine that matter ; but $ 
^^ not being satisfied, tliat it is his duty, as returning 
^' officer, to judge of the validity of the votes which 
'^ may be tendered to him upon the present -occa- 
^' sion ; resolves not to call for^ but to mark the 
^^ votes which may be tendered under protest by 
'^ Captain John Montgomerie and Mr, Gulland, re- 
^^ serving for consideration, when, he shall decide 
^^ in whose favour the commission is to be made 
'^ out, the legal effects of such votes, and whether 
'^ or not the same ought to be received ; declaring, 
^' that notwithstanding his own conviction of the 
" real invalidity of any votes to be tendered by 
^^ Captain Montgomerie or Mr. Gulland, he shall 
/^ reckon them before making out a commission in 
^^ favour of a delegate, if, after due consideration 
'^ and advice, he shall find, that it is not strictly 
*' competent to him, as clerk of the burgh, to de* 
*' cide the question of their legality or illegality, 
." and to reject them accordingly .'^ 
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The naiMB of CitptaiA John Montgomerid itnd 
Mr. Gulland not being called, there appeared thir- 
teen votes for General Maitland, and twelve votes 
for General Campbell. Captain Montgomerie and 
Mr« GttlUnd then came forward and voted for Ge- 
neral Campbell ^* protesting that they ought to have 
'^ been called by the clerk, and ought now to be 
^' added to the list of those who voted for General 
*' Campbell. Whereupon General Campbell pro- 
'^ tested that he was duly elected delegate of this 
^ Burgh, and required the clerk immediately to 
^ make out a legal commission in his favour, and 
/^'tiiereupon took instruments : and Sir John Hen- 
^' derson protested that General Maitland was duly 
^ elected delegate by a majority of votes, and re- 
^ quired the clerk immediately to make out a legal 
^ commission in his favour, &c.** 

The set or constitution of the Burgh of Inver- 
keitfaing as far as it q>pears material to the present 
qnestion is in these words : *' The council consists 
^^ of fif^n persons at least ; viz. the Provost, two 
^ Baillies, the Dean of Guild and Treasurer, and 
•• ten or more inhabitant Burgesses. They pro- 
'' ceed in their election thus : Upon the 29th Sept., 
^^ yearly, the magistrates and old council meet in 
'* the forenoon within their tol booth ; and when 
^ tliese of the old council wlio are desirous of an 
^' ease have demitted their offices, they choose as 
^ many new councillors in their room to keep up 
^ the nomber t and first they elect the provost, 
^ then leels five of the council, and choose two out 
^ of them bailies of the ensuing year ; next leets 
^^ three and chooses the dean of guild ; and last. 
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^^ twO| and cboo9e$ the treasurer : all swearing the May 7, 9, 
'^ oaths d^ Jid^li and secrecy, &c'' These were ***^- 
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pointed out as peculiarities in the constitution of the powbr op 
iMilFgh ; Ist, that the number of couocilloni is un* o^/brsw 
lupited ; qA% that there is no annual election of the cases op 
whole oouncil^ though there is an annual election of qp'de^k? 
vagiatratesy the councillors once chosen continuing ®^™ |J^ 
for life unless they resign or become disqualified, pxjudivo^---^ 
94, The councillors must be burgesses having resi- tor"**^ 
dMce within the burgh. 

The clerk intimated his intention to apply to Mr. 
4dam (now the Lord Chief Commisaioner) for ad* 
fi«a whether he ought lo reckon the votes of Captain 
ICof&tgoiperi^ and Mir« Gullaod, and requested the 
wunsei who had attended the election ou die part 
of Qeoeral Campbellf and the agent who attended 
an behalf of General Mastlandi to go with hiw to 
Mn Adam. The fornier declined going, and tben 
the clerk went alone ; and having kddf the minutes 
fl the prneeedbga and circumstances of the case 
liafora lifo. Adam^ be, in conformity to the advice 
Qfwiwd^ fleeted the votes, and made out the 00m- Ckik r^eem 
nij«mo« in fevonr of General Maii^nd ; and there- ^^^^'^ 
Wffim the petition and cesaplaint waa presented by 
Qenefal Camphrit 

lit is la be^ par^ulariy observed that there was no Defect of 
firevoae»t, ia the petition aadcemplainty that General ^^^^ ^^ 
Curapbell waa duly elected delf^gate. The books or 
imords of the burgh were not produced to show 
that tbf^ names of Captaiui Moaytgomerie and Mn 
CMbnd were thi^re inserted a* ne»bers of couaci^ 
atid tbaft General Campbell \iias duly elected; and 
th«ra mm nodis^Ml a4«ifliio» of thaaoftcts^on the 



aO eASES IN THE HOUSE OF LORDS 

May 7, 9, ' pafft of the clerk ; the circumstances of his having' 
\^'^; J entered the names of Captain Montgomerie and 

POWER or' Mr. Gttlland in the minutes^ and his having admi-' 
oSfcBRs^nr ^is^^^d the oaths to them, not being considered 
CASES OP by the House of Lords sufficient to constitute an 
OF DELE- admission that they were members of council. 
BURGHS — '^® clause on which the complaint was chiefly' 
PLBADiMG— founded was the 26th of the statute 16 Geo. 2. cap; 
&c. ' M. which provides, ** That at every election of 
Act. i6G€o. " commissioners for choosing burgesses for any dis-^^ 
«• «P- 11- i€ trict of burghs in that part of Great Britain called 
** Scotland, the common clerk of each borougb 
^' within the said district, shall make out a com-^ 
*' mission to the person chosen by the ntqjor part of 
^^'the Magistrates and Town-Council assemhkd for 
*^ that purpose, which Magistrates and Town-Cmiii- 
^^ cil shall take the oath of allegiance, and sign the 
^* same, with the assurance, and shall take the'other 
^ oaths appointed to be taken at such election, by 
** this or any former act, if required ; and the* said 
"clerk shall affix the common seal of the bui]gh 
*•. thereto, and sign such cooltnission^ and shall not 
^^ on aky pretence whatsoetier, make out a? com* 
f^ mission for any pereon as^oommisstoner, other 
*^ than him who is chosen by the majority as 'qfote^ 
V * ' ^^'said; and if any common clerk of any borough 
* ' \ *' »hall neglect or refuse duly to mfike out^ and -sigli 
*^' a Commission to the commissipneir elected by the 
" majority , as aforesaid, and ^ffix the seal of tbe 
^^ -burgh thereto, or if he shall make out and sign » 
^ commission to any other person*who is not chosen 
^'byihe majority^ or affix the cbnhtnon seal of the 
if: baigb tlieret^' he ihoU Ibr eVeff sWch offence %f^ 
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•' feit the sum of 500/. sterling to the person elected May 7, 9, 
" commissioner for the said burgh, as aforesaid, to . ' _ ^ 
** be recovered by him or his executors in the man- power of 
'' ner herein after directed ; and shall also suffer im- officers^k 
" prisonment for the space of six calendar months, ^^^^^ o^ 

. ,' . ELBCTIONS 

" and be for ever after disabled to hold or enjoy the o? dble- 
** said office of common clerk of the said borough^ borohJ.— 
" as effectually as if he was naturally dead." pleaoino.— . 

And a subsequent clause declares, "That every &c. * 
** penalty or forfeiture by this act imposed in that 
*^ part of Great Britain called Scotland, shall, and 
" may be sued for, and recovered by way of sum- 
^ iriary complaint, before the Court of Session, 
'* upon thirty days notice to the person complained 
" of, without abiding the course of any roH ; which 
<< said complaint the Court of Session is hereby au» 
" tborized and required to determine ; as also to 
<< declare the disabilities and incapacities, and to 
" direct the imprisonment as herein provided.'* 

The judgment of the Court of Session was as fol- 
lows: " The Lords having advised this petition, Maygg.isis. 

** with tbe answers, replies, and duplies, and writs Interlocutor 
1 ^ 1 r. 1 .. ■ 1 • first appealed 

^' produoed and referred to, sustam the complamt : from. 

'^ Find, that the Respondent, David Black, has for* 

'' feited the sum of 500/. sterhng, and decern 

'^ against him for payment thereof to the com- 

^' plainer ; order the said David Black to be im*- 

'^ prisoned for the space of six calendar months, and 

** declare him for ever disabled to hold or enjoy the 

'^ office of common-clerk of the burgh of Inver- 

'^ keithing, as effectually as if he was naturally dedd: 

^' find him Jiable in the expences of this complaint; interlocutor 

^ allow an account thereof to be given in^ and rpmit ^^f^^. 



S3 CASES IN THE HOUSE OF LORDS 

May 7« 9, '^ to the auditor to tax the same and report** And 
l^^^' ^ J to this judgment their Lordships unanimously ad* 
FowBR OP hered, on advising petitions with answers. From 
"J.«R87w this judgment the clerk appealed. 
CASES OF The Court was unwilling to carry the imprison- 

OP DBLK- ment into effect until the appeal should be deter- 
^oRoet^ mined, lest the judgment should be reversed ; and 
»LBADiv«.»«' the complainer agreed not to call for the imprison- 
^pncB, mejit iQ the mean time. 

For the Appellant it was contended that in eases 
ci burgh elections for delegates the statute afforded 
no fixed rule for the guidance of the officer ; that 
there was no roll in any burgh in Scotland to whidi 
die officer might refer^ as there was in cases of elec- 
tioDs of knembers for counties ; and that from the 
peculiarity of the set erf* Inrerkeithittg, wherd there 
was no annual election of the iidiole council, it was 
impossible there could be such a roll ; that theckrk 
was therefore under the necessity of exercising his 
judgment, and of deciding, attending to the eon- 
alitution of the burgh, whether the persons objected 
to were legally members of the council ; tlsat by the 
constitution ^ the burgb residence was am esaentiai 
qualification for a councillor ; and that a person, 
though regularly admitted and though the coun- 
cillors were for life, by becoming non-resident 
ceased, tpsaJactOf to be a councillor; that sq a 
Elchies.Hep. easc in 174^ reported by Lord Elchiea, the Court 
Bitf^it^- expressly found *^ that by the stt of this burgh 
^ councillors behoved to be resting burgessea;** and 
it had alwayabeen understood to be the law that the 
mere circumstance of non-residence operated as a 
4iaqiialificaAioiu Oii|ectioBa on that groiand bad 
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been made in 1 760, 1774, and 1791, and the an- May 7, 5, 
swer had uniformly been a denial of the fact, the y^'^' ^^ 
relevancy not being disputed. The set and practice power of 
would have been sufficient; but the point had been opfi^/eTs^^ 
adjudged by the Court of Session and House of ^asbs of 
Lords in the case of Haldane v. Holborn.* There of dilb- 
was another authority to the same effect in Bankton, BORdns^ 
in his work published in 1752. The decision of plradxko^— 
the second division in Clarkson's case, 14th May, &c. ' 
1814, was different ; but when the return in this •Kame».Sei. 
case was m^de, the clerk had the authority of the t^\ ' ' ^ 
Court of Session and House of Lords in his favour; 

and also a judgment of the Court in I8O7, ordering ir.Mont* 

the name of Captain Montgomerie to be struck out f,^*^of invert 
of the list of councillors on account of non-resi- jfjj^'^^^j 
denoe. The town clerk having been called upon to Wight, p. 
exercise his judgment, acted throughout bond Jidcy ^\^\^^ ^nu 
and this was a good defence, even though his de- 7-Young v. 

° ° Johnston* 

cision were erroneous; and had been so held in 1766. 
cases less favourable to the returning officer, as in 
the case of Culross^ arising from the annual election 
of 1803. The present case was essentially different 
from that of Gordon v. Forbes, not only because it 
was incontrovertibly clear from the very statute 
under which Forbes acted as a commissioner of sup- 
ply that he was not qualified, but also because 
Forbes was not bound to act, and Black Was. This 
was not a singular example of a case not provided 
for by the statute ; there were many others, such as 
that of Gordon v. Rose in 1768, referred to by 
Wight and Bell, and that of Glass v. Magistrates 
of St. Andrews in 1754. That Jlhe clerk had in 
^18 case acted bondjide was evident from the whole 

VOL, V. D 
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May. t d» ptoe€^itig6. The fy.tt of nori-t^sidehce waft cleai-, 

L^'^' tttld h«d been adnriitf«d iti thd piciAdings 6h both 

POWER or Bides. Thie objection Of tiott-fetidence had indeed 

SmMnl'S **^*^ ^'^^^ ^" fbrtwr oecasibtt*, but the ck^k i*te 

CASES dp not bound to decide lipon it till it becattie itiateHal 

OP i>BL8- tb the rettitH ; dhd fbi* thig iB&infe rMsdil the entry of 

BoftoL'^ *^ tiattie^ iii th^ minute»i rind the Adttiinistftttlotl df 

YttADtiro.-- the oaths by the clerk^ wM no kdthidlion oil faift paft 

^^MfcB, ^^j ^j^^ parties were iWetobfer* ttf eoUrieil. A^ to 

General Oanipbeird obJ^ctfOnS they Wef« net ^. 

cific, and il m^ thereffofe hdt riecksMtf to gi¥e any 

deeision Dpon tbeiki. The elefc4t then did gite tbb 

tfomhiission to hirti wbb had the majority of legAl 

toteft. But snp^sing the clerk not to have the 

right to act as he had done, General Catnpbell hMl 

himself caUed \xpon hitn to eterci^ehh judgment, 

itiA rgett votes as bad for non^residenee ; and tfie 

totnplaint was therefore barred pttsoHaU eateptiMt* 

It was ahto argned that this being a petial st^tiite the 

strictest e«yn^traction ought to be «^ied, and thM, 

^s the cbttipkint was iii the nature of ^ erf nih^al 

prosecution, it was necessary that a criminal piil*- 

pose should appear before the penalties eould be ftl- 

cnrred* 

Bell V. Ma- For the Respondent it Wa^ lirgueil thl»t the tsct 

flSm^^^^ 16 Geo. 2. cap, 11. applied to all the bnrghs Ih 

1777. Scotland ; that there was a particular provision as to 

the county of Sutherland, but none as to the burgh 

of Inverkeithing, and that those who. prepared ttre 

lact tnust have been well acquainted with the cottrti- 

ttition of Inverkeithing. If the act did not apply, 

the rights and privileges of the conncrllors of thts 

t>urgh were at the mercy of the clerk. The notte/h 
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that the defect in the act was to be supplied by the May 7^ 9. 
judgment of the clerk was founded on a single ex- ^ ,^'^' , 
pressioQ in the set^ that the councillors must be in- power of 
habitants; and it was said that they must be so not '^"•urnim 

. •^. . OFFICERS IX 

only when admitted, but that by their non-residence cases of 
they ipso facto ceased to be councillors. But the of^^lb-^* 
import of the clause in the constitution, declaring ®^'^** '®* 

1_ l_ -1 ' n r^r BURGHS.— 

that the council was to consist of fifteen persons FLBADnrov— 
who must be inhabitant bui^esses, was by no means &^'.^"^'' 
elear ; and many instances might be cited from the 
leeords of the burgh of persons admitted and acting 
as councillors who did not reside within its pre- 
cincts. The case in 1 745, from Lord £lchies, was 
too shortly stated to be considered as an authority, 
and that of Haldanc v. Holbom reported by Liord 
Kames under the title Citation, depended on a prin« 
dple which had no application to the present ques* 
tion. . It m^ht be doubted also whether councillorf 
t^ularly admitted, whose election remained un- 
challenged for two months from the period of ad- 
misaion, could be removed by the magistrates at a 
snbseqnent annual election, or by the Court of Sea- 
uon^ upon the ground of a supervenient disqualifi- 
cation ; the councillors being for life by the set of 
the burgh. And though in one judgment of the 
Court of Session in 1807 a different rule was 
adopted, that was a single judgment reclaimed 
against, and was no authority. But supi>osing that 
a councillor must be resident within the precincts, 
and by non-residence became disqualified, his name 
mast remain on the record till expunged by the 
council or Court of Session, according to the mode 
pointed out in the judgment of ]807 ; and the clerk 
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May 7, 9» was not entitled to look beyond that record. But 

V '^' J supposing this mode of redress under the statute to 

POWER OP be incompetent, the question recurred whether the 

oFFic^ERs^ni enrolment of the councillor was to be held null ipso 

CASES OP jure, and whether the nullity misht be declared by 

ELECTIONS ,>, /•iiimii- i 

OF DELE- the Jiat of the clerk. The doctnne was adverse to 
every principle of the law of Scotland, in which no 
instance could be pointed out of effect being given 

Ice. ' to an irritancy of a vested right, without a decla- 
rator. The clerk had no right to look beyond the 
record, and was bound by the statute to reckon the 
voles of all whose names appeared there. The sta* 
lute had clearly ascertained who were the magis- 
trates and town council, or persons by whom the 
delegate was to be chosen ; that they were those 
persons who had been enrolled by the votes of a 
majority of magistrates or other persons, who by the 
constitution of the burgh had a voice; and that 
upon that roll or book or list they must remain till 
ordered to be struck off, and till they were struck 
off either by the magistrates themselves at a subse* 
quent annual election (for it was possible to con- 
ceive a burgh where this might be competent), or 
by an extracted decree of the Court of Session, 
upon an application under the statute ; that the title 
of the elector of a delegate consisted in the entry of 
his name in the burgh record under the keeping of 
the town clerk, and that every man whose name 
was to be found there, entered as a magistrate or 
councillor, must be admitted and inserted at the 
meeting for election ; that in the present case Cap- 
tain Montgomerie and Mr. Gulland were admitted^ 
entered in the minutes, and qualified ; and that no 
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exertion of the mental faculty was required or per- May 7, 9, 
mitted on the part of the clerk, but to count the [^^'^' _ , 
votes of this meeting, which constituted the town power or 
council assembled. The duty of the clerk was clear ^^I^*^^^^^ 

J OFFICERS IN 

and imperative. He was bound to call all the names cases of 
which stood on the record or books of the burgh as op dele-^ 
councillors, without taking upon him to judge or de- ^^^^* ''^ 
termine whether they ought to be there or not ; and pleading.-^ 
by entering the names of Captain Montgomerie and ^^*^^*^^'» 
Mr. Gulland on the minutes, and administering the 
oaths to them, the clerk had in this case admitted 
that their names stood in the books as members of 
council. The statute 16 Geo. 2. cap. 11. applied to 
all the burghs in Scotland, and the difference be- 
tween the phraseology of that statute and of those pre- 
viously in force (2 Geo. 2. cap. 24. and 7 Geo. 2. 2 Geo. 2. cap. 
cap. 16.) particularly the omission in the last statute ^'gco! 2.^cap. 
(16 Geo. 2.) of the words '*to the best of my judg- 16. sect. s. 
" ment" in the oath of the returning officer, and cap. ii!scct. 
of the word " wilfully,'* in the clause imposing the ^^' 
penalty for neglect to return the person duly elected, 
was relied upon in support of the proposition that 
the clerk was bound by the record without any fur- 
ther exercise of judgment. The duty of the clerk 
was clear and imperative, and bona fides was in this 
case no defence ; and upon that principle the case of 
Gordon v. Forbes had been decided. But the clerk 
had never before rejected votes on the ground of 
non-residence, though the objection had been made 
at former elections, and it was clear therefore that 
he had not acted bond fide. The opinion of Holt, 
Ch. J. in the case of Ashby v. White, relative to J^^l^j^j- 
the duty of a returning officer, was quoted. The u, p. 789- 
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May 7, ft object of the act was to deprive the clerk of all 
^ ^^'^' J judgment respecting the votes ; his duty being 
powBR OF confined to looking at the council book ; and if the 
ofpiceTs^in ^^°^^s ^f *b^ persons claiming to vote appeared 
CASES OF there as members of council, he was bound to 
reckon them. {Lord Eldon, C. Must not the 
town books be produced to prove that General 
Fi^EADiNo.— Campbell was duly elected commissioner ? That 
^viDBHcB, ^^^^ 1^ proved, as the penalty is given by the sta. 
tute to the person duly elected commissioner. In ft 
case of this kind you must be held to strict proof.) 
It appeared from the minutes that he was duly 
elected. (Lord Eldon^ C. If this statute aifects a 
person whether he acts bond fide or not, and there 
are such acts both in England and Scotland, then 
we may have to determine here that the clerk has 
incurred the penalties of 500/. fine, and six months 
imprisonment, and incapacitation, even though he 
might have acted hon& fide ; and the act says that 
these may be sued for and recovered by way of sum- 
mary complaint. If a subject in this country- 
were made liable to such penalties, and bis actings 
cptimd fide were no defence, though the penalties 
miglit be sued for by summary complaint, y^t we 
would take care that it should contain all the aver- 
ments necessary to make out the case. If such a 
petition had been presented here it would have re- 
quired averment that Captain Montgomerie and Mr. 
Gulland were part of the magistrates and towa 
council assembled, and held that character; and 
that General Campbell was duly elected delate by 
the mttjority, as the penalty of 500/. is given to tlie 
person elected commissioner. And we 'wpuld re» 
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quire no^ Qoly ^t thif w/^rtxipuU libould be mat May 7, q, 
an4 preci/w, ^ut we wo«4d 5iJLso require strict proof; ^ ^^'^* _ / 
aii4 I Wgge^jt th|^ to Mr. Er^kio^^ that he may con- pow^r op 
sidw whetkf^ there i^ jgiverrpent, or evidence, or ad- omcERrm 
iiUf»K)ii enough to support t^is judgment.) Mr* cases of 
fTitrren. Th^re ar/e two aVieriq/e^if in the petitiofi op dele- 
wdowplaint; m,T\mtG^n^4Cmph4\b^ t)je l^l'^^^l'^l 
vmionty of votei^^ That ap^^ears by ^e minutes, plbadivo^-f* 
94 f That thefOommi^wpn w^s pot mji(de omt for jQ^e- &^^^^'' 
9mal CamphieU. J!]^t does not appear in the mji-* 
W$m, but it is jadmijtted by BUck ; fgr he anawere4 
WAtboulk .pbjectiogf f^ t^e w1^9h f^ t^is reasonLpig 
jnoc^dB on tbe ^uppc^itictn ,t^a^ |;be cpiy^jissioii 
1KM iOPt /s^d^ iWt 1^ Geiqiefnal X;^jp^ll. If l^ ^ 
olijiiict^d U would jb^e beep pf 0*^?^. (Lcfrfi £l(io/i, 
P^ If j^U bad h^m * /<*s^ i# the ]^w <3if P9glan.<jl^ 
0$wM ibi^W Mve b«en ^ny pr^gic^ing without tJji^ 
pro^MQtiw of :3the commi^itPV AtSplf ?) Not in Eng? 
tewl^ < J^r(? jE<<ift«; C. T^^n auppase this ft prp- 
o^WC m JEnglimd, Avai^J4 not the judgment k^ 
Wf^9^gfif^ fM^other gr^^^d ? Suppose it bad as to the 
ioipWW^lWty I i^e it lUbat if it jis bad }ji part ij; 
mw\4 he b94 ill itbe wl^ole. Put t\ere nothing ^ 
mid 119 rtP the place .where the imprisonment is 1:9 
\^ ,nor ,!p»hQa it is tp cpm,p9ence. ^ow I ;t^ke i$ 
jthpft ia £4Pgl»nd yqp jCaqnQt order $in if^prisppmeJi^ 
tp^<)oi|Mp^noe jmf^twro wcept j/rhere you are^prr 
deriog two iaifN-Ugnme^ts ^t the s^ame time.) >Cer«- 
tainly jif this had l^^n a,p JBnglip^ proceeding, the^ 
qhjficMqns jp^ijuld ^v^e <h€;en ifu;^mswerahle. {Lor^ 
f^^^p A We 00^14 not {proceed .ft step here w^t^^ 
fl^t t^ijprq^Mi^ipa c^f 4flie town books.) 4^/*. f!,rfir 
im* W* /Fr^u«^ #t|fhen^c /eartrjiq^. .(^r^ 
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May7»9> Eldon^ C. I take it to be clear that it is not suffi-* 

v^'^' J cient that the clerk entered the names in the mi- 

powER OF nutes, and qualified them by administering the 

^!I"^^oT/.^ oaths, as he might be mistaken ; and here, in order 

OFFICERS IK ' O ^ ^ ' 

CASES OF to prove that they were councillors, it would be ne- 
cessary that the books should be produced. We are 
here upon a statute as severe in its penalties as can 
PLEADING.— well be.) Mr. Erskine. I can only state that we 
|viDBHCB, Y^^ive evidence here as far as Black himself held it to 
be material, and in the pleadings by Black our 
statement was acquiesced in as true. He would 
have been heard on the competency, as well as on 
the merits. {Lord Eldotij C. There is no averment, 
evidence, or admission, that I see, that these names 
were taken from the council books. Lord Redes-- 
dale. You ought to have proved two things : 1st, 
that General Campbell was duly elected commis- 
sioner ; 2d, that Black made the relurn contrary to 
the majority of legal votes. Lord Eldotij C. Who 
are the magistrates and town council ? those that ap- 
pear as such on the books. But there is no evidence 
that these names were there, equal to the best evi- 
dence. Lord Redesdale. By the constitution of the 
bui^h you should prove that they were inhabitant 
councillors, in order to show that you were duly 
elected. LordEldon,C. Where in the pleadings does 
it appear that these names were on the books ? It is 
clear that all in the sederunt were summoned, and tha^ 
the names were tak^n down. But is it proved that 
those summoned and present were town council- 
lors ?) Mr. Erskine. Our averment is that all these 
pames in the sederunt were in the record ; and that 
|s not contradicted. (Lord Eldon^ C. Where is that 
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averment in the complaint?) Mr. Erskine. With May 7, 9, 
respect to the terms of the judgment, a second peti- *®^^' 
tion might have been presented below as to the time power of 
of commencement and the place of imprisonment. o^j^cBRs^nr 
The reason why we did not insist upon it was, that cases of 
the clerk might not be deprived of the benefit of 
his appeal. 

In the reply, the point of want of sufficient aver- 
ment and proof, first suggested by the Lord Chan- ^y°*^^*' 
ceilor, was insisted upon. In a case so perilous as 
the present, the defender was perfectly justified in 
allowing the complainer to go on proving as he 
chose, without stating any objection while the defect 
might be rectified; and then, if the judgment 
should be against him, taking advantage of the de- 
fect upon appeal to a higher tribunal. 

Sir Samuel Romilly and Mr. Murray for the 
Appellant ; Mr. fVarren and Mr. Erskine for the 
Respondent. 

Lord Eldon (C.) This case arose out of the con- judgment. 
duct of Mr. Black, who your Lordships will recoU May 16, 1816. 
lect was town clerk of the burgh of Inverkeithing, 
and the petition and complaint which I have now Petition and 
before me states, " That by an act passed in the l6th ^^'"P^*^^'- 
" year of his late Majesty entitled * An act to ex- 
'^ ' plain and amend the laws touching the elections 
" *of members to serve for the Commons in Par- 
*' * liament for that part of Great Britain called 
** * Scotland, and to restrain the partiality and re- 
"^ gulate the conduct of returning officers on such 
f< < elections/ it is declared by the 22d section that 
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'f where9M at the election of members to aerve in 
'^ Parliameqt for the districts of boroughs in tha^t 
<< part of Oreat Britain called Scotland, it oftep 
'^ happens that more persons than oae claim to be 
'^ admitted to vote as commissioners for tjie same 
*' borough, which furnishes pretences to the clerjo 
^' of the presiding boroughs for partially making 
^' false and undue returns : For remedy thereof, be 
*^ it enacted by the authority aforesaid, that at the 
*^ annual election of magistrates and councillors, and 
'^ in all the proceedings previous to Ijhe election of 
^^ the magistrates and councillors for the succeedii^ 
^ year — " (Recites the 22d, 23d, and 24th sects.) 

The petition and complaint then proceeds to 
state the 26th section of the act. But first { "Woi^d 
call your Lordships* attention to the pr^viops provii* 
sions which regulate the elections for counties : 
md there undoubtedly the legislature has pr^crjj^d, 
to the person who is to collect the irot^^ ft clear 
and intelligible rule of conduct, from w;biGh if he 
deviates, it is his own fault ; since the rule is so clear 
and plain that he cannot mistake it : for it is. en- 
acted, '^ that at every election pf a CQipmie^sioner 
" to serve in parliament — '' (reads sect. l% an4 
sept. IB, except the last part relating to equality of 
votes). So that tb^re being a roll of persops yrhQ 
are to be taken as electors, if J^ieir fiam^s are upon 
that roU^ the plain rule, by which he is to .regulate 
his conduct, is to allow the vote of every i^an who 
is upon the roll, witjbojut taking jupon him :to dl^de 
si^bether the name.ispifQperly inserted or n^t; ^nd, 
qnth^ other hs^nd, to refuse the vot^pf ;^ery fi^rsovi 
mh9^ name is not upon .the irpU, 



ON APPEALS AND WRITS OF EBfi<». 43 

Yoor Lordships will obsenre, Ui«t ly the 22d Mayi6,i8i7. 
sect, of the act, which I faave before read, it ap- ""— "v^— ^ 
pears to be taken for gnaited, that there is in every reto?v^vo 
burgh in Scotland an annual election of all the ^''"cees nr 

O CASES OP 

magistrates and councillors^ which, as I find from sLECTioin 
these proceedings, is said not to be the case with oA-m^FOR 
Inverkeithin?. bdrohs^ 

Then by the 26th section, it is enacted^ ^^ that at eviobvcb» 
** every election of commissioners, for choosing ^ 
^ burgesses for any district of boroughs in that part 
^* of Great Britain called Scotland, the common 
^f clerk of each borough within the said district, 
'^ shall make out a commission to the person chosen 
^'commissioner by the m^or part of the magisr 
'^ trates and town council assembled for that pur.^ 
'^ pose ; which magistrates and town council shaU 
'^ take the oath of allegiance, and sign the samet 
'^ with the assurance, and shall take all the other 
^' oath appointed to be taken at such election, b^ 
'^ this or any former act if required : and the said 
^ clerk shall fix the common seal of the borough 
'^ thereto, and sign such commission, and shall not 
'^ on any pretence whatsoever wake out a commis- 
'' sion for any person as commissioner, other tlian 
'^ him who is chosen by the majority as aforesaid t 
and then comes this very strong and seviere clause, 
which I am about to read to your Lordships: 
'' asid if any common clerk of any borough shall 
^ neglect or refuse duly to make out and sign u 
'' commission to the commtssiomr elected by the 
" majority as aforesaid; and affix the seal of the 
•^ borough iheretOj or if he shall make out and sign 
^ a commission to any other person^ who is not 
^ chaun by the majority^ or 4$ffix the seal of ihc 



44 CASES IN THE HOUSE OF LORDS 

May 16, 1817. " boTough thereto^ he shall for every such offence 

"^ "^ ' '^ forfeit the sum of 500L sterling :'* but that for- 

RBTURNivo feiture is, in the express language of this vclause, 

caseTop '^ " ^^ ^^^ person elected commissioner for the said 

ELECTIONS '^ borough as aforesaid, to be recovered by him or 

GATES FOR " ^^^ cxccutors in the manner hereinafter directed^ 

BURGHS.—^ ** and shall also suffer imprisonment for the space of 

iviDBircB, " sir calendar months, and be for ever after disabled 

^' " to hold or enjoy the said office of common clerk 

" of the said borough, as effectually as if he was 

" naturally dead.'* 

The rule here given to the clerk is, that he is to 
grant a commission to the person who has the 
majority of the magistrates and town council as- 
sembled, and that he is to withhold the commission 
from him who has not that majority ; and he is to 
do, and forbear to do, these respective acts at the 
hazard, not only of forfeiting 500/. to the person 
elected commissioner, but also of suffering six 
months imprisonment, and that sentence of degra* 
dation and infamy which disables him to hold or 
enjoy the office of common clerk of the burgh as 
effectually as if he were naturally dead. 

Notwithstanding all that one has read in these 
pajiers, and heard at the bar, respecting the dif- 
ference between the language of the above men- 
7 Geo. f. tioned clause, and that of the penal clause in 7 Geo. 
eap. 16. sect, g^ ^^ j ^^^ difference between the words of the oath 
to be taken by the returning officer as prescribed in 
16 Geo. 8. 16 Geo. 2. and the words of the oath to be taken 
cap. 11. sect, y^y j^j^^ ^^ prescribed in 2 Geo. 2. — I say, notwith- 
« Geo. f. cap. standing all we have heard as to the language of 
former acts of parliament, one of which says, that 
if the^ returning officer ^^ shall wilfully annex $0 
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^ to the 'Writ any false or undue return, &c.** he Mayi6>i8i7. 
shall forfeit 500/.; while the other requires the '^^'^^^-^ 
officer to swear that he ^^ will return such person RBTURvma 
*^ or persons as, according to the best of hisjudg- cIJbs"^ ^' 
'* menty shall appear to him to have the majority elbctiohi 
'^ of legal votes ;" and notwithstanding the observa^ gate^s tor 
tions made respecting the omission, in the act 16 ^"*f5!r" 
Geo. 2. of the word " wilful " in the penal clause, bvidbkcb, 
and the words, *' according to the best of my judg- 
" ment," in the oath — it is impossible, I think, 
not to regret that, when this act of parliament 
was made, which distinctly pointed out the rule 
with respect to counties, the clerks of burghs wert 
left to regulate themselves by this direction, that 
they were to return according to the majority of 
magistrates and town council assembled, the statute 
itself giving no direction by reference to the roll 
of those annually elected, and much less by re- 
ference to the records of such a burgh as Inver« 
keithing, where there is no annual election ; and 
that if they committed a mistake they were to be 
liable in the penalty of 500/., and six months in- 
carceration, and rendered incapable of holding the 
office of town clerk as effectually as if they wera 
naturally dead. One cannot help regretting that an 
act, so penal in its consequences, was not rendered 
80 plain, that he who runs might read, and he who 
read must understand his duty, as is done with re* 
spect to those who are to perform this duty in 
county elections. However, it is not so in the act ; 
and yet if this be the right construction which they 
put upon it, the clerk, in case of mistake, is liable 
not only to this forfeiture of 500/. to the penalty of 
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six months iraprisonment, and incapacitation for 
life, but also to a prosecution for perjury. Where 
^rvlmvo ^n ^^^ ^ Parliament is so frightfully penal as this is^ 
OFFICERS iH I ^rust, I do not go too far when I say, that in ne 

CASES OF ' ^ . -^ ' 

ELECTIONS part of this kingdom can it be permitted that a 
poRB^TBoilf* person should be found to be so liable upon loose 
— FLEAWno. pleadings, and on proof which does not contain the 
&c ' essence of the crime charged. 

Petition and i "ow proceed to State this petition and complaiati 
complaint which I protest I cannot read without pain. No 
court in this part of the island, I am sure^ would 
permit such fnatter as I am now about to riead to 
remain on its records ; and I say so the more readily, 
as your Lordships have heard it stated at the bar, 
that it was a surprise upon one of the judges who 
had signed it« If this act shuts out altogether the 
question of bond jides (and whether it does I do 
not mean now either to assert or deny), and renders 
it imperative on the clerk, whatever hi& own judg^ 
ment may be as to the qualification, to return ac^ 
cording to the majority of those who have the cba* 
racter of magistrates or counoiUors, whether they 
ought to have it or not : if such be the meaning of 
the act, it would be enough in this petition and 
complaint, charging the clerk with having incurred 
a penalty of 500/. charging him with an offence for 
which he was liable to be imprisoned for six months, 
with a crime which rendered him liable to infamy 
and incapacitation, and to a prosecution for pei^ 
jury ; temperately and soberly to have stated that 
such persons were convened for the purpose of 
V choosing a delegate, that he did not return accord- 
ing to the miyority, and that the consequences of 
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die hmr Attached upon him. The mistake of the Mayi6>i8i7. 
clerk in thinking that be ought to exercise his iude- """""^v^^^ 
ment as to who were or were not councillors^ if it retvhiiivo 
was a mistake, seems to have been so common ^"i^^^f** 

' ^ CASES OP 

among the persons present, certainly among the ixectiomsot 
firincipal persons^ that it might have led him, who fo& bukgus. 
preferred the complaint, to have done so in terms — ^leadiwo. 
as moderate and temperate as the necessity of the && 
ease would allow. But instead of that the petition 
and complaint proceeds thus :i — ^^ These severe but 
^' necessary penalties, thus enacted by the legislature 
*^ against the partiality, fraud, and malversation, 
*^ of the common clerks of burghs in matters of 
^ election, have hitherto in general been found sufii- 
*^ cient to achieve the objects for which they were , 
*^ intended ; and it was to have been expected that 
'^ the example which was recently made by your 
^^ Lordahips^ &o«,** then referring to what had haps> 
pened to the town clerk of another burgh, whose 
name I will not mention, because I hold it to be 
one of the most sacred duties of a judge, when a 
person has undergone the punishment of the law, 
and the law has done with faim, never to mention 
that man's name if that will do him any farther pi*e- 
jwdioe. *^ But in the late election for Inverkeithing, 
*^ « striking example has been afforded of a public 
** officer, who, disregarding alike the provisions of 
^^ the statute, and the solemn warning given by 
** your Lordships, and who, totally unrestrained by 
** the obligaUon ^f his oath, the fear of disgrace, 
^ and of condign punishment, has, after mature 
•^ consideratiofi, and with his eyes open, incurred 
*^the whole penalties of 'the law, and subjected 
1 
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^^ himself, over and above, to a criminal prosecn'- 
tion, and the consequences of deliberate perjury. 
^^ The misguided and the guilty individual who has 
'^ thus had the audacity and wickedness to expose 
" himself to the vengeance of the law is David 
^' Blacky town clerk of Inverkeithing : and against 
" him the complainer, impelled by a sense of the 
^^ duty which he owes to himself, to the community 
^^ of which he is a member^ to the independent 
^^ burghs whom he has the honour to represent in 
^f parliament, and to the public at large, now calls 
^^ on your Lordships to award to the fullest extent 
'* the penalties of the statute. In order that your 
^^ Lordships may be more fully able to appreciate 
" the motives — *^ (This is a proceeding, observe, in 
which the complainer contends that the motives 
are not a proper subject of judicial consideration :) — 
^* which could have induced an individual to pursue 
^' a line of conduct which must be attended with 
'^ consequences so fatal to his fortune and his re- 
^^ putation : it is proper to mention, that, at the late 
'^ general election, there were two candidates for 
^^ representing in ParKament that district of burghs 
*^ to which Inverkeithing belongs, viz. the Honour. 
'^ able Lieutenant General Thomas Maitland, and 
" the complainer. The former of these was sup- 
^^ ported in his canvas by those partizans in the vi- 
'^ cinity of Inverkeithing, and by other individuals 
<^ of greater note, whose predilections, it is noto-. 
^^ rious, accorded with those political sentiments 
^' which the said David Black has continually and 
" openly avowed. At the last Michaelmas election 
^^ the greater part of the council, amounting tm 
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"twenty-seven in number, were cordial in sup- May 16, 1817. 

** porting the interest of the complainer. But from -^— -^ 

"the extraordinary zeal and activity with which the returning 

" canvas was carried on '' (this is pleading !) " by cIsErol* ^^ 

.** those indefatigable individuals with whom th^ elections of 

•" complainer had to contend^ and particularly by for burghs 

" the Earl of Lauderdale (a peer of the realm), --^^leadino. 

" Lord Maitland, and Mr. James Gibson, writer to &c. 

" the signet ; thirteen members of the council, pre- 

•* vious to the day of electing the delegate (which 

•*' took place only a fortnight afterwards), were in- 

" duced to rally round the standard of General 

** Maitland. Fourteen members of council how- 

" ever remained steady in the interest of the com- 

" plainer ; and hence it was obvious that the whole 

" enterprise on the part of the General must prove 

" abortive, unless, either by open force or secret 

" fraud, the legal majority should be deprived of 

"its due influence in the approaching election. 

" From the eruptions" (this is pleading I) " which 

** were, during the canvas, frequently observed to 

" be made from the coal-pits in the neighbourhood, 

" by a class of men whose services upon such ad- 

" ventures your Lordships are not to be informed 

" had more than once been resorted to, apprehen- 

" sions were entertained that the contest was to be 

" decided by those friends to the freedom of elec- 

" tion. But a recollection of what such an appeal 

" to the bowels of the earth had formerly cost some 

" of the individuals at present engaged, seems to 

" have prevented a repetition of that controlling and 

" decisive argument. The latter mode of warfiare 

** was accordingly at length resolved on, which, 

VOL. V. E 
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" though attended with less danger^ both to the 
'< purses and the- persons of the leaders, was in its 
" result equally powerful. Fortunately for the suc- 
^^ cess of their measures, they had an ally who had 
^^ both the means and the inclination to serve them. 
^^ This was no other than the said David Blacky 
^^ whom the result has proved to have been a willing 
^^ and ready tool, prepared to go all lengtlis in ad- 
^^ vancing the views of those who had thus deter- 
^^ mined to avail themselves of bis assistance.*' And 
then, after some other cireum&tances, it goes on to 
state the minutes of sederunt, and a list of the ma- 
gistrates and councillors present, as to whom it is 
only necessary to mention the names of John Mont- 
gomerie and John GuUand. lliere had been some 
proceeding against them in the Court of Session, to 
remove them from the situatiop of councillors of 
Ibis burgh ; and an interlocutor for removing them 
bad been pronounced ; but against that a reclaiming 
petition had been presented, and the judgment did 
not become final; and I think the fair conclusion is, 
that they were not removed by that proceeding. 

Then it has been said that the clerk administered 
the oaths to these persons, and that therefore he 
most be guilty of this o&nce. 

Th^ meeting being thus constituted. Sir John 
Henderson entered an objection to the votes of Ge- 
neral Campbell, Duncan Montgomery, Alexander 
Montgomery, and Mr. Gulland, and called upon 
the clerk, not only not to receive the votes of these 
four persons, but also not to call their names in the 
course of any vote that might that day take place in 
the council. The answer to this is stated in the 
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mindtes ta which I refer your Lordships. And then MayiG^isi?. 

there follows, in the petition and complaint, this as- ' ^ ' 

sertion— -^^ That there is an omission in the minutes returning 
"is therefore unquestionable; but it is obviously ^"'cersir 
" of no consequence whatever, as let the pleadings, elections ov 
^* which the parties interested might make, be what for ru^ro^ 
" they would. David Black was bound himself to — '•^'Sadino. 

•^ , ^—EVIDENCE, 

" have known the hmits of his own duty, and to &c. 
^^ act accordingly.** Granting them that, still the 
complainer was bound to show that he had been 
duly elected commissioner. 

The petition and complaint then proceeds >— Peiiti<»- 
** From v?hat transpired during this discussion, the 
'^complainer has already mentioned, that he saw 
" very well that David Black was prepared to go 
** all lengths, and that he had determined to act as 
" if he had been appointed by law, not for the pur- 
" pose merely of receiving the votes of the magit- 
^^ trates and town council assembled, but to judge 
" of the validity of the votes of which that assem^* 
^ bly was composed, and under that usurped cha-^ 
^ racter to give effect to the objections which had 
^' been stated to the votes of four of the individuals 
^' in the complainer's interest* In this situation he 
^' thought it adviseable, in order that the corrupt 
" determination of this individual to promote the 
^^ views of his political partizans might be more 
^ glaringly exposed, to state similar objections to a 
" number of individuals who were much more ob» 
*^ noxious thereto than those against whom Sir John 
^Henderson entered a protest, satisfied, that if his 
^suspicions were well founded, David Black would 

£ 2 
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^* either repel or pass theih over altogether." It 
was on this conduct of the complainer that it was 
contended that he himself^ by proposing objections 
similar to those proposed in behalf of General 
Maitland, had done that which had a tendency to 
mislead the clerk, of whose conduct he complained, 
and that he was barred personali exceptione. 

The judges however got over this. According to 
the notes which I have before me, one of them 
said, "At first I was stumbled by it, but I think 
*^ General Campbell just said, ^ Since you are to ex- 
" * ercise such a power, do it fairly.*** Aiiodier says, 
*• As to the personal objection to General Campbell, 
^' I should think if his motion had misled Black, 
'* or contributed so to do, it would have barred the 
^^ complaint. But I think that is not in the nature 
*^ of things^ and that plainly he was not misled.** 
Another said that, " Had Greneral Campbell been 
" the first to come forward, and lead Black into 
^* error, the objection would have barred his com- 
*^ plaint. But it was the other party who led, and 
" then General Campbell was right to make his ob- 
** jection.** And the Lord Justice Clerk says, '^ Ge- 
^* neral Campbell only assisted in misleading.** 
But with respect to this point of personal exception, 
if the proceeding had been by one of the parties 
against the other, it might be a material question 
who was the first to object, and who led the other 
into error. But it must be recollected thatthis is 
a proceeding by one of the parties against the 
clerk, and what signifies it to him which of them 
began to mislead, if the other contributed to-do it. 



ON APPEALS AND WRITS OF ERROR. 53 

General Campbell inigbt^ I think, with great pro- May 16^1817. 

priety have said, " I call upon you to pay no at- ^-~^ 

" tention to these objections, but, if you do attend retvrn^no 
" to them, I have objections of the same kind to ®»^f>^«Rsiw 

• . . . . CASES OP 

" which I.call upon you likewise to attend, giving elections of 
" you notice however that you ought to pay no at- for b^urohs. 
" tention to^ such objections on either side." But ^^pi-kadino. 
if General Campbell made his objections without &c ' 

any explanation, then he in some measure concurs 
in misleading the clerk; and perhaps the best an- 
swer is, the admission of Mr. Black in page 21 of 
the Answers, that he was not in fact so misled. 

It is . immaterial whether the clerk was the poli- 
tical friend or enemy of either, the one or the other 
of the parties, or had no political partialities at all. 
We have nothing whateyer to do with that. 

It apppears that Mr. Blacky for his own satisfac- 
tion and direction, took the opinion of a gentleman 
of the name of Adam, whom we have all long 
known, and who had certainly great practice in the 
law of Scotland at this bar. Some of the judges 
very truly and properly stated that Mr. Adam was 
a good English lawyer ; and if Mr. Adam was not 
then a good Scotch lawyer also, I hope the judges 
are by this time convinced that he has since im- 
proved in Scotch law ; and I trust that this difficulty 
will not arise again. But Mr. Black having thought 
proper to consult this gentleman, who, besides his 
extensive practice in Scotch law at this bar, had 
great experience in election cases ; Mr. Adam gave 
him a reasoned opinion, which as Mr. Black says, 
led him to make the return which he did make ; 
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May i6> 1817. that is, led him to think tbat^ by the constitation 
^^^^v— -^ of this burgh, a councillor by ceasing to be an in- 
^TURNiKc habitant ceased to be a councillor, and that there- 
oFFicEBsiN j-Q^g jjg might reiect these votes, which he accord- 

CASESOF . . , 

ELECTIONS OF iugty did, aud gave the commission to one who was 
poi BUBGHs. stated in these proceedings not to have the majority 

— piEADiMo. ^f |.|^g magistrates and town council; and there- 
^sviDSireE, o , , . 

&c. ' upon the present action was brought. 

Interlocutor The judgment is, « That the Respondent, Dayid 

22 (signed 25) V Black, has forfeited the sum of 500/. sterling ; and 

May, 1813. , ' ... - . .. ^i 

•s decern against mm for payment thereof to the 
'^ complainen Order the said David Black to be 
^* imprisoned for the space of six calendar months, 
*^ and declare him for ever disabled to hold or enjey 
^^ the office of common clerk of the burgh of In«* 
^^ verkeithing^ as effectually as if he was naturally 
« dead." 

An objection was made by one of your Lord* 
ships, that as the imprisonment, which was part of 
the judgment, was put oS sine^ief the judgment 
could not be sustained. The answer was, that, by 
the practice in Scotland, application might again be 
made to apply the judgment, and that then the 
court fixed the time and place of imprisonment. 
This is altogether irreconcileable to our notions of 
law ; but, supposing that to be consistent with the 
law of Scotland, there is another difficulty, which» 
though I do not mention it as one on which your 
Lordships are to act, is a difficulty which I cannot 
at this moment answer; that is, that though the 
principle may apply to a case where the judgment 
is for imprisonment only, I doubt whether it ap» 
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pUee to a judgment which gives the fine and im- May i6, 1817. 
po8€8 the incapacitation, but postpones the imprison*- ^ -/-'"^^ 

Ci 1 1 ■ -111 POWEKOF 

ment. Suppose that however to be reconcileable to returniko 
the hw of Scotland. --/o"'" 

Bat it is a wholesome principle in a case so penal as elrctiovs ot 

DELEGATES 

this^ that we (always recollecting that we are sitting fob bukgms. 
here at present as the Court of Session) should re- Z^^dmci!' 
quire distinct averment^ and clear proof, to the &c. 
utmost extent to which they may by the law of 
Scotland be required. Now it ought, I think, to 
have been distinctly alleged and clearly proved^ 
that the complainer was duly elected commissioner ; 
ttnd^/An/ eoold be made out only by evidence or ad- 
mtSsion of the other party, that the fi>urteen per- 
sons in his (the complamer's) interest were of the 
body of the magistrates and town council ; and that 
i^n, unless admitted by the other party, could be 
lisade out only by the production of the roll, made 
up at the last election in those Burghs where there 
is M annual election, or the records of the burgh 
where there is no annual election, if this bui^ 
cannot be considered as out of the operation of th« 
Statute. 

Hating taken every possible pains to understand 
this case by reading these papers, and attending to 
the able arguments at the bar, and having particu- 
larly asked the gentlemen who argued the case for 
the Respondent to point out where this distinct 
averment and clear proof appeared, I have not been 
able to find them : and I am as much bound tcr act 
According to my own judgment, as Mr. Black was 
bound to have exercised no judgment of his own, 
supposing that to be the true construction of the 
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statute. I do not think that taking the names of 
the persons assembled, and putting them down in 
the minutes of sederunt, and the administration of 
the oaths, which is all that he admits, are sufficient 
for the purposes of this proceeding. He no where 
admits, ^^ these are persons whose names are on the 
" records of the burgh, but I think they ought not 
** to be there.** He only put down the names of 
those assembled, who had been summoned by Green 
the summoning officer, and who had come in con- 
sequence of that summons. But to make him 
liable in such a proceeding at this, it ought to be 
shown that he admitted that these were persons 
whose names were on the records ; or otherwise^ 
that fact ought to have been established by the pro- 
duction of the records themselves ; and without this, 
it is not proved that the complainer was duly elected 
by the persons who were the majority on these 
records. 

Suppose an officer, who had to perform the duty 
at a county election, had refused to admit the vote 
of one whose name was upon the roll ; if he, by 
that refusal, became liable to the penalties of this 
statute — and one cannot well see why, in that case, 
he should not— can a court of justice find him liable 
without averment that the name of the person whose 
vote was so refused was on the roll, and without the 
production of the roll to show that his name was 
actually there ? 

Then, whether these votes were or were not im- 
properly rejected, and without going into that ; for 
want of sufficient allegation, and particularly for want 
of sufficient proof that the complainer was duly elected 
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commissioner, which resolves itself into another May i6«i8i7* 
proposition — for want of proof that the names of "'"^^^^^^^ 

* '^ * , POWER OF 

the persons, whose votes were so rejected, were on beturmino 
the record, my opinion is, that the judgment cIse^op ^* 
cannot be sustained. elections of 

DELEGATES 
FOR BUnOHS. 

Lord Redesdak. I have but a few words to add Zevidenc^' 
to the observations which have fallen from the noble ^' 
Lord, in which I perfectly concur. The legisla- 
ture meant that the person who should be duly 
elected commissioner might bring the action ; and 
that the person guilty of the described offence should 
be liable in certain penalties. The consequence is, 
that this being a criminal proceeding, the acts must 
be distinctly alleged and clearly proved, which are 
necessary to entitle the party to bring the action, 
and to entitle the court to inflict the penalty. 

It does not appear to me that the legislature, 
though it gave permission to proceed in this sum« 
mary way, at all intended to dispense with as much ' 
precision as would be required in a more solemn • . 
and protracted mode of proceeding. But, in look- 
ing at the. proceedings in this case, there appears no 
distinct allegation, nor any thing resembling dis- 
tinct allegation, that the complainer was duly elected 
commissioner, and, if it is not alleged, it is not 
in issue. 

Then supposing it to be alleged, is it proved ? 
I have found no evidence to prove it as it ought to 
be proved; for it is clear that it could be legally 
proved only by the production of the town council 
books, and it is admitted that they were not pro- 
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May i6s iii7< duced ; so that it stands on the evidence of the mi^ 
'■"""v-'''*^ Dutes taken at the time of election, which are not 
nETUBviiio sufficient to prove the fact that the complainer WM 
cIsiroF ^^ ^"'y elected oommissioner. 

sLECTioNsor The same proof is necessary to show, that tha 
Fo» BuiioHs. persons who voted, or offered to vote for the com- 
Hevidmice' P^*"^> formed the majority of the body of the mal- 
ice, gistrates and town council, of which there is nd^ 
proof. I think, therefore, that these proceed* 
ings loosely begun were as loosely carried on; 
that what ought to have been alleged was n6t 
alleged ; and that what ought to have been proved 
was not proved ; and that the Court therefore could 
not properly give judgment according to the act of 
parliament 
Doubts whe- But though there had been distinct allegation and 
Im^ toderkf ^^^^ P^^^ **^' *^ complainer bad been duly elected 
ofborghs, the commissioner, I very much doubt whether the 
tion of the act true construction of the act is that which the Court 



it. 



^eCoon^^ below has put upon it: for the statute has not 
low pot upon drawn the same line for the conduct of persons in 
Black*s situation, as it has done for the conduct of 
returning officers in county elections. In county 
elections a clear line is drawn ; and the officer, by 
adhering to the prescribed rule, acts without periL 
But here the officer is to seal the commission to the 
person elected by the majority of the magistrates 
and town council : but then the statute has drawn 
no line by which the officer is to determine who are 
the majority of the magistrates and town council s 
and therefore it appears to me that the strictness of 
the statute does not apply to such oases a» this^ 
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And if the constitution of this hmgh of Inverkeith- Majri0,i8i7. 
ing is, in feet, such as it is represented in these ^'"^^^'""^ 
proceedings to be. Black seems to have done no RETuamfo 
more than he was entitled to do : for your Lord- cIses'w ^ 
ships will obserre, that, in order to support this blkctiotoof 

*^ , * * DELEOATI6 

action, it should have been alleged that the com- fo&xvxous. 

KYIBftVCSi 



plainer was duly elected commissioner by the major "^j^^^-""^ 
part of the magistrates and town council ; aDd,in order ^^ 
to show that be was thus duly elected, he must liave 
stated what was the constitution of the burgh ^ and 
the act has regard to the constitution of the burghs, 
and proceeds on the supposition that diffinrent burghs 
kave difierent constitutions. Why then, if it ought 
to have been alleged and set forth what tlie con- 
stitution of this burgh was» it must then bare ap* 
peared, that every councillor ought to bean inha^ 
bitant of the burgh ; and then the question would 
have been raised, whether a councillor, by ceasing 
to be an inhabitant, was not, by the constitution of 
diia burgh, to be considered as ip96 facto dismissed 
finom bis situation of eouficiltor, and whether the 
clerk was not justified in rejecting the votes of persons 
ID tliat situation. Thai aA least is a question which 
still remains to be tried. 

Then when it is considered that, with respect to 
county elections, a clear line is drawn by the statute 
for the conduct of the returning officer, and that 
with respect to burgh elections no such line is 
drawn, the interpretation, which the Court below 
has put upon this statute, is one which your Lord-^ 
ships will be but little inclined to adopt, if it can 
possibly be avoided. It seems to have been the in- 
tention of the legislature, that the acts, which would 
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May 16, I817; subject the clerk to the statutory penalties, should 
^^^^^-^^^ be acts done in breach of his oath. In the section, 
mvRvivo which relates to the perjury, it is enacted that, " if 
cASErop '^ " ^^y P^^^" ^^^^^ presume, wilfully ^nd falsely ^ 
ELECTIONS OF " to swcar and subscribe any of the oaths required 
^^ to be taken by this act, and shall thereof be lawfully 
^^ convicted, he shall incur the pains and punishments 
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&a " of perjury.** That leaves it doubtful at least, whe- 

Sect 39. ther the legislature did not mean that the acts subject-? 
ing the clerk to the penalties should be done wilfully 
^nA falsely J which seems necessary in order to consti- 
tute the crime oi swearing wilfully and falsely, thatis, 
corruptly, or meaning to swear that which one knows 
not to be true. So that it is, at least/ doubtful whether 
the Court below has not put a construction on this sta- 
tute with respect to the common clerks of burghs 
which it cannot well bear. 

But whether that is so or not, it appears to met 
that there is a failure, both of allegation and proof, 
that the complainer was duly elected commissioner ; 
that what ought to have beea averred is not averred ; 
and that if it had been averred, it is not proved; 
and on that ground, I think, the judgment cannot 
be sustained. 

Judgment of the Court below beversed. 
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APPEAL FROM THE COURT OF CHANCERY OF THE GREAT 
SESSIONS OF WALES FOR THE COUNTIES OF CAR- 
MARTHEN^ PEMBROKE, AND CARDIGAN, THE COUNTY 

' OP THE BOROUGH OF CARMARTHEN, AND TOWN AND 
COUNTY OF HAVERFORDWteST. 



Kensington (Lord) — Appellant. 
Phillips (John) — Respondent. . ,. 

AfB^REEMENT in writing, in 1800, bfetween A. and B. for a March 3, 27, 
lease to B. of a farm belonging to A., for three lives 1817* 

Sinerally, no particular lives Demg named. C. purchases -— ^v-.^-^-^ 
e farm from A., subject to tlie agte^nent, and receives leask fob 
rent from B., who occupied the farm under the agree- 

• ment till 1808, when B. discontinued Repayment of rent, 

: because C, who had not seen the agreem^it till 1807, 
then refused to perform it. Bill hv B. in. 1809, for a 
specific performance, naming the lives of three of the 
tenant's children, and decre^ accordingly in the Court 
below; and the decree affirmed in the House of .Lords, 
with some variations respecting the performance of pre- 
vious conditions by the tenant. 

Lord Eldon, C, observing— " The estate was purchased 
«< subject to the agreement ; and the equity of the case is, 
*^ that the agreement should have been made good at the 
" time of the purchase ; and though it is objected that the 
*^ naming of the lives now renders the performance a dil^ 
** ferent thing (which is the case) firom what it would have 
^^been if the lives had been originallv named, since 
" lives might then have been named, wnich might Have 
** dropped by this time^ yet it is clear that .die parties 

. *^ were going on as if the one had been entitled. to per^ 

^^ formance, and the other had been bound to perform ; 

^^* so there seems to have bdenca matuai^ defeulf. ' f have 
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<<said these few words, because I am anxious that this 
*< should not be understood as a decision, that under 
^^ such an agreement as this, a party may lay by as long 
** as he pleases, and then apply with effect for a specific 
*^ performance. It is only on the particular circum- 
*^ stances of the case, taking it out of a general rule, 
" that the decision is foimdeo." 
Notwitlistanding the altaratioos made in the decree, as to 
the conditions to be performed by the tenant, he was 
allowed 100/. costs, the Appellant not having called for 
the proper provisions in mat respect bt^ow; and the 
tenant having been conaiderabl j harassed witli expenses, 
in the course of the suitf and with actions for use and 
occupation. 



Bill filed 



Agreement 
ibr lease for 
three livet^ 
without 
iiaroing the 
lives. 



The bill in this Case, filed in the autumn of 1 809, 
by the Respondent, Phillips, against the Appellant, 
Lord Kensington^ in the Court of Chancery of the 
great sessions for the counties of Carofiartben, Pem- 
broke, 8tc. stated that, in 1800, Susannah Meares 
who bad then am estate for her life in a farm called 
Haroldstone in the parish of Haroldstone-west, in 
the county of Pembroke, with power to grant a 
lease or leases thereof for three years, agreed to exe- 
cute a lease for three lives of this farm to Phillips, 
at the rent at which the same should be valued by 
Charles Hassall; and the valuation having been 
made and reduced into writing, the agreement was 
written at the foot of the valuation in these words : 
^^ 8th July, 1800, agreed to let the above to John 
•' Phillips, on le^se for three lives, at the yearly rent of 
^* 140/.; subject to such allowances, conditions, and 
^^ restrictiona, as to piovgfafng and otherwise, as shall 
*' be advised and directed by Mr. Charles Hassall ; 
^^ thf rwanrs of the hxm. and premises q$ Harold- 
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^ stone^west being first made and completed) pur* Marcb 3»27> 

** iuant to the covenant for that purpose contained ^^'^' j 

'^ in the last existing lease thereof.'' The agreement lease poe 
was signed by George Meares (who was entitled to "J^^^ 
the reversion in fee of the farm) as agent for his -«»c pr». 
mother^ Susannah Meares, and by the Respondent 
Phillips, who had previously occupied the farm under 
a lease, which expired in 1800, continued to occupy 
under the agreement, and paid rent to Susannah 
Meares. The mother died in 1802; and the son, 
George Meares, having come into possession, sold 
and conveyed the lands, subject to the agreement, Sale subject 
to Lord Kensington. Phillips paid the rent to bis mcnt*^^'*** 
Lordship up to Michaelmas 1808, and then discon- 
tinued the payment, the Appellant having refused 
Id perform the agreement, and having given the 
Respondent notice to quit, and brought an eject- 
ment against him : and the bill prayed that Lord Prayer for 
Kensington might be directed, by decree of the c?!^'ng^c'^ 
Court, to execute to Phillips a lease of the farm for ^»^««- 
the lives of three of his (Phillips's) children, Eliza- 
beth, Lattice, and Martha ; that the covenants might 
be settled and declared, the Plaintiff (Phillips) sub- 
mitting to perform the agreement on his part ; and • 
for an injunction. Lord Kensington in his answer^ /Answer, 
admitted that he purchased, subject tp an agreement 
for a lease, but had not seen the agreement in quecH 
tion till 1807 ; and submitted to the Court, whether 
the agreement was in its nature one of which per- 
formance could be demanded with effect, especially 
^iier such a lapse of time, without any tender of a 
lease or draft. Witnesses were examined, from Eridcoce. 
whose evidence it appearpd that some improvements 

5 
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Mai€h8,f7. had been made by Phillips on the farm since 1800; 

1^'^' , and that it was understood by the parties to the 

LEASE FOR agreement, that the lease was to be for the lives of 
three of the tenant*s children. 

The Court, on the 27th August, 1812, declared 

Decree, 27th ^y^^^ ^[^^ Respondent was entitled to a specific per- 
formance of the agreement in the said bill mentioned, 
bearing date the 8th July, 1800 ; and they ordered 
and decreed the same to be specifically performed 
accordingly : and the Respondent by his said bill 
submitting to perform the said agreement on his 
part, and upon the Respondent making and com* 
: pleting the repairs of the farms and premises at 
Harroldstone-west, in the said agreement mentioned, 
pursuant to the covenant for that purpose contained 
in the last existing lease thereof, it was ordered, 
that the Appellant should make and execute to the 
tlespondent a proper lease of the premises com- 
prized in the said agreement, for the joint and 
several lives of Elizabeth Phillips, Lettice Phillips, 
and Martha Phillips, in the said bill mentioned, ac- 
cording to the terms of the said agreement : and it 
was ordered/ that such allowances, conditions, and 
restrictioDS, las to ploughing and otherwise, respect* 
A ing the due and proper mode of cultivating the said 
fiairm, as should be advised and directed by Mr. Charles 
Hapsall in the said agreement named, should be in- 
serted in the said lease : and it was further ordered, 
that it should be referred to the Register of the said 
Court to settle such lease, in case the parties differed 
about the same: and it was ordered, that the Re- 
spondent should execute a counterpart of such lease : 
and it was further ordered, that it should be referred 
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to the said register to tax the Respondent his costs March3,i»7. 
of that suit, and that the same, when taxed, should ^ \ -^ 
be paid to the Respondent by the Appellant : and it lease fob 
was further ordered, that the injunction granted in aoreememt. 
that cause should be continued. — •?£€. pb». 

From this decree Lord K. appealed. 

SirS. Ramilly and Mr. Hart (for the Appellant.) 
This decree cannot be right ; for nothing is more 
settled than this, that, when a party comes into a 
Court of Equity for a specific performance, he 
must show on the face or from the terms of the 
agreement itself, what the interest is which he claims. 
The agreement says, '* a lease for three lives,'* but 
what three lives ? It is not more certain than a lease 
for years without stating the number of years. And 
this is the more important, as the interest is, in its 
nature, one which must depend on contingencies. 
If the lives had beent recently named, one of them 
might have died next day, and none of them might 
now have been existing. It is essential that the parti« 
cular lives should appear in the agreement. But then, 
2dly, it was not till a lapse of nine years that the Re- 
spondent put himself in a situation to incur the risk. 
Mears indeed, in his deposition, says, that the three 
lives were to be three of the Respondent's children. 
But suppose this parole (extrinsic) evidence admissi* 
ble, it left it uncertain which three of the children. 
The way they argue it is that, in these cases, it is under- 
stood that the lessee is to name any lives he thinks 
proper. But there is no authority for that. The effect 
of this is to give the tenant a lease for ten years, 

VOL. V. F 
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March 8, ft, and three lives after ; he, perhaps, naming lives not 

^^^^' . in esse at the time of agreement, or waiting till the 

LEASE FOR dangcfs of very early life were passed. No case has 

LIVES.— ]yeeti found in the least resembling this in its cir- 

AGREEMEKT. x^ , i , 

.^i^Ec. PER. cumstances. But where an estate has been sold at 
a price to be named by a person who dies before it 
is named, it has been decided that it is an agree- 
ment which cannot be carried into execution. Then 
the Respondent ought to have made certain repairs 
as a condition precedent before be could properly 
claim the lease ; and the Court by its decree im- 
pliedly admits that this had not been done, for the 
decree directs the lease to be granted upon its being 
done. The Court therefore decides that point in 
our favour, and yet decrees performance. The Ap- 
pellant applied to the Court by motion to have the 
arrears of the 140/. rent paid into Court, but with* 
out success, though that rent, was at all events pay* 
able. And then there was no pronsion in the de- 
cree for payment of the rent, though it is the rule of 
Courts of Equity to make complete decrees. In 
these respects the decree is at least materially defec- 
tive, if not totally wrong. 

Mr. Leach and Mr. Jos. Martin (for Respondent). 
Phillips the tenant enters into this executory con- 
tract with Mears. Lord Kensington admits in bis 
answer that he had notice of the contract, that be 
purchased the estate subject to the agreement, that 
in 1800 he promised a lease accordingly, if it was 
a good agreement, and that till 1807 he did not 
know that it was otherwise and that the lives were 
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not hamed. Lord Kensington therefore never die* March 9, S7» 
|yute8 the contract, and he cannot «ay that it was ^ ^^^' / 
waired or abandoned by the tenant, who, as appears lease for 
in evidence, was expending sums in improvements, ^oREtteErr 
which he never would have done, except upon the -^^tc. per: 
faith that the contract would be executed. The 
tenant was paying rent under the agreement, and 
Lord Kensington, admitting that he had notice of 
the agreement, must on the principles of equity be 
presumed to know the contents of it. What then 
is this )cgal defect ? It is left uncertain , it is said, 
who is to name the lives. But it is not uncertain ; 
fi>r by the principies of law, when the agreement is 
to give a lease for lives, it is the same as if it wer^ 
added ** to be named by the lessee/' The princi*^ 
{de is clear. Every deed is to be taken most bene* 
fictally for the grantee. Where there is a lease for 
life, it is for the life of the lessee ; and where there 
is a lease for nine, or seventeen, &c. years, thd 
option is in the lessee. But supposing the contract 
to be sufficiently certain, they say there was delay. 
That was the appellant*s fault. But suppose it wer^ 
negligence on both sides ; if the Appellant saw the 
tenant cultivating the ground, as a person would 
not do unlisss upon the faith of the contract, he is 
bound. The delay, it is said, gives the tenant an 
advantage which otherwise he would not have. 
IVue, that is an inconvenience. But why did you not 
apply to him to name the lives r Even at law, where 
there is a lease with covenant to pay rent on a cer* 
tain day, or that the landlord may re-enter, he must 
make a demand, and that on the day. The Appel- 
lant might have relieved himself from the inconvt* 

T2 
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March 3, S7» nience ; and if. on demand, the lives had not been 

1817 

named, he would have been discharged. Thus if 
it were mere negligence. But the Appellant admits 
that the tenant applied to him for a lease. Then it 
is objected in point of form that the tenant had no 
title to sue till he made the repairs. But the Ap^ 
J)ellant does not deny in his answer that they were 
made, and at any fate there was no issue on that 
point, nor any question below about it. Then they 
say that the Court refiised to order payment into 
Court of the rent of 140/. ; and made the payment 
no term in the decree. But the Court did not think 
it necessary, the injunction merely preventing the 
landlord from taking possession, and leaving him 
free in other respects. To be sure, it would have 
been a proper term in the decree that the rent 
should be paid before execution of the lease. But 
did they ask it ? Mears states that it was under* 
stood that the lives were to be three of the tenant's 
children. But he was not bound to name them till 
demand. (And with reference to the alleged un- 
certainty of the term as a supposed ground for re- 
fusing specific performance — Clinan v. Cooke^ 
1 Scho. Lef. 22.— O'Herilhy v. Hedges, 1 Scho. 
Lef. 123. — Lindsay v. Lynch, 2 Scho. Lef. p. were 
cited.) 



Sir S. Romilly (in reply). The nature of the ob- 
jection has been misunderstood, for we have no dis* 
pute as to who should name the lives, but what the 
lives were. And in that respect the contract is as 
uncertain as if it had been a lease for years without 
mentioning the number. The cases cited depended 
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on the Irish Tenantry Act, or the principles of March 3, «7» 
equity in Ireland as to these leases before the act, \^^^\ _ m 
under which renewals were decreed on the terms of lease for 
pa3nng septennial fines and interest. As to the ^0^^^^^^ 
question of laches, the landlord was not bound to —spec pbx. 
apply to the tenant to name the lives ; and, as to 
the condition precedent, they say that the point was 
not in issue. But suppose the Defendant had stated 
in his answer that he did not know whether the 
repairs were done or not, it was incumbent on the i 
Plaintiff to prove it. But it was in reality denied 
that the repairs were done, and the decree imports 
that they were not done. As to the rent iu arrear, 
it was not surprising that the Appellant had not 
asked that the payment should be made a ternri 
of the decree, when the Court had before refused 
to interfere with respect to the rent. Here ia 
a lease without a period limited. The agree- 
meiit is to let to Phillips for three lives at a cer- 
tain rent, and subject to certain conditions as to 
ploughing, &c. Phillips might then perhaps have 
the right to name the lives. But as he neglected 
for so long a time to do so, it is sufficient 
ground for refusing a specific performance now* 
It may be said that this may be the subject of 
reasonable compensation. But, if law refuses 
that mode of adjustment where there is unreason* 
able delay, so ought equity. There is no evidence 
that Phillips tendered any life. And here we are to 
consider that, if the lives had been named in due 
time, not one of them might have been in existence 
at this time. 2dly, The contract is merely condi«* 
tional. On completing certain repairs, &c. you shall 
have a lease* Yet there is no evidence that PhiUipf 
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Inarch 84> did Complete these repairs. That however itiigbt 
perhaps be the subject of coiDpensatioD, but how 
could the chances of life be calculated ? 



1817. 



LEASE FOR 

XIVES. 

AGREEMENT, 
—SPEC. PER. 



Lord Redesdale. This was a bill for specific per* 
Judgment. forinarice of a contract for a lease* And the decision 
of the Court below appears to be well founded, that 
under the particular circumstances of this case the 
contract should be performed, provided Phillips th6 
tenant had performed bis part. The contract is to 
let for three lives at 140/. rent, certain repairs being 
first made, in terms of a covenant to that eflfect. 
. It has been objected that this decree does not 
provide for putting the prebiises into a proper state 
of repair, and that, unless this were done^ the con* 
tract was not to be performed. So fer there is some 
ground of objection to the form of the decree^ 
Another objection is, that there is no provision for 
the payment of the rent in arrear. It appears that 
Lord Kensington has brought actions for rent, and 
has recovered certain sums, and what he has so re- 
covered must be brought into the account for rent : 
and I think the decree ought to have made some 
provision respecting the payment of rent. 

I propose then to your Lordships to declare^ that 
under the particular circumstances of this case^ 
. Phillips is entitled to a specific performance of the 
contract, and that the Court below be directed to 
inquire whether the repairs have been done; for 
certainly they ought to be done prior fo the delivery 
of the lease : and that, if not already done, in case 
they should not be done within a reasonable time, 
to be limited by the Court, the bill be dismissed 
witli his costs to the Appellant ; for if PbiUips 
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does not do that, he is not entitled to have the March 24, 
agreement performed : and in case it should appear ! '^' _ , 
that this has been already done, that it should be lease for 
referred to the officer of the Court to inquire what lofcEE^TEiiT. 
rent was due, and what sums had been paid in —spec. pes. 
respect of rent, and that the account should be 
carried on till the making of the lease ; and that 
Phillips should pay what was due before he got his 
lease, so as to provide for that object. 

Then the only further consideration is that of 
costs* No doubt the Court below was not desired 
to make these additions, and some costs ought to 
be allowed. The Respondent has been a good deal 
harassed,! with the expenses of this suit, and with 
actions for use and occupation ; and I propose, 
therefore, that 100/. costs be allowed, which is less 
than the actual expence. 

Lord Eldan (C.) I entirely agree in that propo. 
sition under the particular circumstances of this 
case. The purchase was made subject to the agree- 
ment between the tenant and the former owner. 
The person who was concerned for Lord Kensington 
in the purchase of the property, knew that there 
was such an agreement ; and I think the law would 
justify me in saying, that, the tenant being in pos- 
session, the purchaser was bound to know the na- 
ture of his title, and the demand to which he was 
subject. Here however it was in fact known, as the 
estate was purchased subject to the agreement ; and 
the equity of the case, therefore, undoubtedly is, 
that the agreemjBnt should have been made good at 
the time of the {mfehase; atid though an objection 
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is made that the namiog the lives now renders the 
performance a different thing (which is the case) 
from what it would have been if the lives had been 
originally named, as the lives if named at first might 
have dropped by this time, yet it is clear that the 
parties were going on as if the one had been entitled 
to performance, and the other had been bound to 
perform ; so that, not using the words in any offen- 
sive sense, there seems to have been a mutual de- 
fault here. I have said these few words because I 
am anxious that this should not be considered or 
understood as a decision, that, under such an agree- 
ment as this, a party may lay by as long as he 
pleases, and then apply with effect for a specific per- 
formance. It is only on the particular circumstances 
of this case, taking it out of a general rule, that the 
decision is founded. But under these particular 
circumstances I think the decree, subject to the pro- 
posed variations, ought to be affirqied with 100/. costs. 

Decree affirmed accordingly, with filterations as 
above* 



SCOTLAND. 

\ 

APPEAL FROM THE COURT OF SESSION. 

Robert George Steel — Appellants 
BoBERT Steel and others — Respondents. 

June iSj t4. Entail, with restrictions upon the heirs and members of 
1817. tail^e. Held by the House of Lords, a£Eurming a deci- 
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sion of the Court of Session, that the institute was not June 18> 24, 
included in the word members, as used in this particular I817. 
entail ; the word appearing to be us^ in the same sense ^*— ^v— ^ 
as the word heirs, and the case being therefore within the baldastaad 
principle of decision in the Duntreath case. xntail.— thb 

INSTITUTE 
_ NOT BOUND BY 

*■ &B8TRICT10M8 

^^ UPON MEM- • 

UY a deed of entail, executed 6th March, 1790, »EBsoPTAit. 
George Steel, of Baldastard, gave, granted, and woromem* 
disposed, with and under the conditions, provisions, f^HisBN^ 
and declarations, prohibitive, irritant, and resolutive ^^'^; 
clauses therein inserted, his estate of Baidastard to ^i^ur/* 6th" 
and in favour of himself in life-rent, for bis life- March^ 1790. 
rent use only, and to George Steel his nephew, and 
Harriet Applin his spouse, in conjunct fee and life- 
rent, and the heirs whatsoever of the body of the 
said George Steel in fee ; whom failing, to his own 
nearest heirs and assignees whatsoever; whereby 
George Steel became disponee or institute under the 
deed. The procuratory of resignation was granted 
in terms of the above dispositive clause, but de- 
clared to be also 'f^ under the conditions, prohibitory 
^^ irritant and Resolutive clauses, powers, and facul- 
'^ ties after expressed^ and appointed to be inserted 
*^ in the charters, saisines, &c. of the foresaid lands 
^' in all time comings and to be observed by all my 
^* heirs and substitutes above named'' The deed 
then, after providing, primo, that, in case the estate 
should devolve on heirs female, the eldest daughter 
should succeed without division, proceeded with the 
prohibitory, irritant, and resolutive clauses as fol- 
lows : 

" Secun^j That every person and heir, whether 
^^ male or female, who shall succeed to the foresaid 
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WOKD ICEI^ 
BBtti IS USED 
IB ttlld SV* 
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^^ lands^ &c. and their heirs and successors what- 
^^ soever, shajl immediately upon their succession, 
^' assume and take, and afterwards bear and carry, 
ENTAIL— THE it ^j^g sumamc and arms of Steel of Baldastard : 

INSTITUTE 

HOT BOUND BT " TcrtWy That it shall not be leisome or lawful to 
t^ax^uEM^ " ^^y ^f f^^ ^^*^ heirs or members of tailzie, or 
BEB8 OF TAIL- « j^jji^j,. dcsccndauts, who shall succeed to his estate, 

ZIE, AS THE 1 . , . . t / 

^^ to bruick or enjoy the tame, or any part thereof, 
^ by any right or title whatsoever, other than this 
*^ present deed of entail : Quarto^ That it shall not 
^* be leisome or lawful to, or in the power of all or 
^^ any of the said heirs, to alter, innovate, or change 
** the order of succession above laid down, nor yet 
^^ to do any other, act or deed, directly or indirect- 
•* ly, whereby the same may be any ways innovated 
^' or changed, nor yet to grant tacks for any space 
^* longer than nineteen years, nor to accept of any 
^* tack-duty under the present rental, at -least not 
** without a regular roup, publicly advertised in the 
*' Edinburgh newspapers v QuintOj That it shall 
•* not be in the power of alt o^ driy of the said heirs 
** or MEMBERS of tailzie, or their ^licocssors, to sell^ 
^ dispone^ wadset^ or impignorate all or any part 
*^ of the lands or estate before-mentioned^ nor to 
'^ grant bonds or infeftments af annual rent or an- 
** nuity furth of the same, or any other right, re- 
•* deemableor irredeemable, which may in any ways 
^^ affect or burden said estate, or any part thereof, 
** or to contract debt, or commit treason, nor to do 
'^ any other ^t or deed of omission or commission^ 
" either civil or criminal, whereby the lands and 
** estate above^i8poned,vor any part thei^of^ may 
<^ anyways be burdened, . incumbered^ .apprised. 



Prohibition 
against sell- 
ing. 
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^^ adjudged, affected^ evicted, or become caduciary, June is, t4, 
*^ eacbeat, or forfeited i nor shall the lands and es- ^ ^ ^^' ^ 
*^ tate aforesaid, or any part thereof, be subject or baldastabd 
*' liable to any debts or deeds^ civil or criminal, of fr^^^lVZ"* 

^ ' ' INSTITUTB 

^^ all or. any of the said heirs of tailzie and substi- votbouupbt 
*^ tution, or their heirs, contracted or done before upo/mL^* 
'Vor after their succession to the lands and othersr bebsoftail. 

ZIE, AS TH« 

" abbTe-mentii!>ned ; all which. debts j acts, arid dctds wo»d mbm^ 

** are hereby declared vmd, in so far as they may f^?^M^ 

^^ affisct all or any part of said estate: SextOy ^^^^• 

'^ That the said George Stoel and Harriet Applin, ^'"*«^- 

'' and the whole other heirs and members of tailzie 

^ above-mentioned, and tbejr beini and successors 

^^ who may happen to succeed to the said lands and 

^' estate, shall be bound and obliged to pay to Ann 

^Applin, presently residing, with me, daughter of 

^ William Applin, clerk in the East India House 

" at London, deceased, an yearly annuity of 100/. 

^ sterling after my decease, at two t^rms in. the 

^* year/ Whitsunday and Martinmas, by equal por- 

*^ tioos, begintiing the first terrors pajrnient thereof 

^^ at tbe first term of .Whitsunday or Martinmas 

^' that shall happen aft^ my death and so furth 

^^ thereafter during her life-time, with a fifth part 

'^ more of penalty, in case of fiiiHie, and annuaf 

'' rent Atom each term's payment, till payment of 

^* the same} which annuity is hereby declared to be 

^' a real burden on the foresaid lands and estate dur- 

" ing the subsistence thereof: Septimo^ That the 

'' whole heirs and members of tailzie aboie-mcTi' 

^' titmed, and their heirs and successors who sha}l 

^^ happen to succeed to the ^aid kmds and estate^ 

'' shall become bound, as by their acceptation 
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hereof they become bound and obliged, to perform 
and observe every one of the different clauses 
and articles before-mentioned: declaring always, 
as it is hereby expressly provided and declared. 
That in case all or any of them shall contravene 
'* and do on the contrary hereof^ or of any of the 
^^ conditions^ provisions^ and obligations before spe-^ 
** cifed^ or omit and neglect the fulfrlling and olh- 
*' serving the same^ such person or persons so con- 
" travening, or omitting and neglecting^ shall^ im- 
^^ mediately upon such contravention^ lose, tyne^ and 
*• amit all rights title j and interest which they have 
*^ or can pretend to by this present deed, and the 
<^ succession to the foresaid lands and others shall 
^^ immediately devolve upon and descend to the next 
^^ heir-substitute, by this present right, in the same 
^^ manner, though descended of the contravener's 
<f body, as if they had been naturally dead, or not 
'^ mentioned herein ; and the person so succeeding 
^' upon such contravention, may take up their titles 
'^ to the foresaid lands and others^ by declarator, 
<^ adjudication, or any other manner competent by 
^^ law, without being liable to the contravenor^s 
'^ debts or deeds, but subject always to the whole 
^^ clauses, prohibitory, irritant, and resolutive above- 
*^ mentioned, &c.'* In a subsequent part of the deed 
the entailer authorized " George Steel and Harriet 
^' Applin, or any other member of this entail^'' to 
apply to the Court to have it recorded. 

The entail was registered on the 11th March, 
179O9 and the entailer died on 24th June, 1790. 
On his death, George Steel and Harriet Applin the 
conjunct fiars made up titles to the estate ; and on 
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the Mth Nov. 1791 » the institute, with the con- Jiinei8,84» 
•ent of Harriet Applin his wife, executed a trust- [^^^' ^ 
deed, whereby he gave, granted, assigned, and dis- baldastard 
poned the estate to Robert Steel his brother (father entail.— the 

* ^ INSTITUTE 

of Respondent Robert Steel) and three other per- not bound bt 
sons, upon trust, to sell the same, and dispose of the u^iTm em^'* 
money in payment of his debts and for other pur- »^*» ^^ ^ail- 

•^ * •' , * ZIE9 A8 THB 

poses; and he, by the same deed, appointed the wordmbm- 
trustees guardians to his children. The institute "***"^**'* 
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George Steel died on the 15th March, 1792, and tail. 
the trustees on 2Sth Sept. 1792, exposed the estate J^^f ^ 
to public sale at the upset price of 7000/. No offer ^ ^ "^ 
was made at the auction ; a circumstance ascribed 
by the Appellant (eldest son of the institute) to the 
generally received opinion that the title was de- 
fective, .so that a public auction could afford no fair 
criterion of value. The estate was afterwards pur- ^®J°l^** 
chased, at the upset price, by private bargain, in sted, oiie of 
trust for Robert Steel, one of the trustees to sell, ^«^«»^- 
and a guardian to the Appellant, who was then a 
minor. Robert Steel possessed till his death, and 
then it devolved on his eldest son Robert Steel the SuhMquent 
Respondent, who, in I8O6, sold it to Robert Clark, ^^' 
writer in Perth, who again sold it to George Green- 
law, writer to the signet. 

Robert George Steel, the son of the institute, after Action to set 
all these sales had taken place, raised an action of *" 
declarator of irritancy and reduction against the eldest 
son of the original purchaser, and against the sub- 
sequent purchasers, and surviving trustees, conclud- 
ing to have it found and declared that the institute 
and his wife, by executing the trust-deed, had for- 
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Jpne 18, S4, feited all right to the estate^ iand that it now be- 

\^^^' : J longed to the purraer ; and concluding also for rc- 

BALBASTiRo duction of the trust<ieed, and gnbsequent transmis* 

'nsVitute'^** sions of the estate^ Memorials on the merits having 

MOTBousDiiY bccn Ordered and given in, the Lord Ordinary pro- 

vponifEif- nounced an interlocutor, to which the Court ad- 

^f^'fZi^^ hered, finding that the prohibitions in the entail 

woAP unu" were not applicable to the institute or disix>nee9 am) 

IN THIS »- assoilzied the defenders, and decerned. From this 

TAIL. judgment the pursuer appealed. 

JalyjS, No?.' The question wa*, whether the word members, 

1?*.P?*^'.^ as used in the restrictive clauses of this entail, did 
1813; Jan. 14, ^_ , . . • • 

]8i4. or did not comprehend the institute. 

Vide the rn- -poT the Appellant, it was argued that in the Dun- 
length in the treath case the House of Lords had determined that 
\oJsm»^y the institute or disponee was not included in the 
P^9*' terra A«r, which technically implied in law the per- 

son who takes by service, as distinguished from the 
institute or fiar: who takes by the dispositive part of 
the deed. Buthere there was an essential distinct 
tion, because the prohibitory, irritant, and resolutive 
clauses were laid, not merely on the heirs, but also 
on the members of tailzie ; and in order to bring 
this case within the principle of the Duntreath case, 
it would be necessary to show that the term heir and 
member were in law co-extensive and synonymous. 
The contrary however was clear from the language 
of conveyancers and the best institutional writers, 
by whonv the term member was used as including, 
or applying to, tlie institute. That it was so used 
by conveyancers appeared from the entails of Castle- 
hill, recorded 29th Junei 171I; Duinbarnie, 2d 
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July, 1718; Robroystown, 21st July, 1725; Gtook, June i8,«4, 
%7th January, 1731 ; Skelroorlie, lath July, 1704; '.^'^' _, 
Tuahielaw, t2d Jan. 1715; Lamingtou, 30th July, baldastard 
1746, and others ; and that it was so us^ by insti- THB^KSTI. 
tutional writers appeared from the marginal note or tutb not 
title to the case of Erskine v. Balfour Hay^ which strictwm^ 
is in these words •* The fint member of an entail ^^^* *•"*«- 

«i • J- • 1 111 BBEfOFTAIL- 

^^ being a disponee is not bound by the restrictions zib, as thb 
** laid on the heirs of entail," and this title being ^Es^irow 
transcribed into the dictionary was sanctioned by '* "^"^ **• 

•' TAIL. 

the authority of Lord Kames. The authority of 
Sir G. Mackenzie was still more decisive ; for he 
expressly laid down that the term member was a 
technical generic term, including the institute as 
well as the heir. His words were ** The proprietor 
*^ tailzies his lands in Scotland in favour of a certain 
*^ person who is called the institute or Jirst member 
^^ of tailzie ; whom failing, to the rest that are 
^ called substitutes^ Institutes and substitutes being 
^^ terms borrowed from the civil law, and expressed 
^ by us in the Jirst ^ second, and third member of 
*> tailzie.*' It had been contended that in this en* 
tail the word members was a redundancy, and that 
the entailer meant no more by it than he did by the 
word heirs. But it was manifestly the entailer's in- 
tention that the institute should he bound by the 
fetters, and the question was whether, though the 
word heirs was not sufficient, the word members 
was not large enough to comprise the institute. It 
was true the word members was employed in a pas- 
sage of the Duntreath entail ; but the reason why it 
had not there the effect of extending the restriction 
to the institute was, that the only clause in wbicb 
1 
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June iByS4, the term occurred was one by which the efficacy of 
[^^^' J the entail could not be protected ; the prohibitory 
BALDA8TARD irHtant and resolutive clauses being there directed 
BKTAiL.— ^ solely against the heirs. But the present case was 
TUTB voT 1 exactly the reverse; for though in some unimportant 
sTMCTioira"" passages the word member was omitted, yet the 
tjpoir MEM- prohibitory, irritant, and resolutive clauses against 

BBR8 OF TAIL- * . . 

zxB, AS THB selling, &c. applied to the members as well as heirs. 
MRris^wM The irritancy at the end of the 6fth clause clearly 
IN THIS BIT- applied not merely to the member of the sentence 
immediately preceding, but to the whole ; and by 
the seventh or resolutive clause the whole heirs and 
members were bound to observe every one of the 
clauses and articles before-mentioned, or to forfeit 
the right in case of contravention. It had been ob« 
jected also that the restriction, in the third clause^ 
was directed against ^^ members^ &c. who shall suc^- 
*^ ceed &c.,'* and that the institute was not a suc- 
cessor. But succeed applied to purchase as well as 
to descent, ex gratia, a singular successor. The 
only clause in which the restriction was directed 
against heirs only was that (the fourth) against al- 
tering the order of succession, which was not here 
in question ; and by the seventh clause the whole 
heirs and members were bound to observe every one 
of the clauses and articles before-mentioned. In 
Syme v» Dixon^ I8O9, it was held that a resolutive 
clause extended to the institute under the words 
person or persons : and fetters might be raised (in a 
way quite different from implication) by reference^ 
as in the cases of Lawrie v. Spalding, 1764, and 
others. In the sixth clause the institute was particu- 
larly named ; but the use of the word ^^ other ** then 
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showed that the entailer (if the intention were to be June i8, 24/^ 
considered) understood him to be included in the '^'^* ^ ^' 
general expression ** heirs and members^ Here too baldastara 
the conditions and limitations came before the grant entail.— 
to the institute^ and it was not so m the Duntreath tute not 

STRICT10«B 

For the Respondents it was argued that the es- upon mem* 
tate was sold twenty-five years ago by the institute z«,*aTthe^'' 
jwitliout objection, under the opinion of the most ^^^^ mm- 
emment counsel. The prmciple was established in ihthiseit'; 
three cases before the Duntreath case/ and in that ^^^\ ^ 

. Ross (case of) 

jcase the Court of Session seemed to recede ; but the i74@. Leslie, 
House of Lords sot it up again, and that was foit Mrs^ine v.^ 
lowed by seven cases decided on the same principle^ S^lf*"'' ^^^* 
which was now inflexible* The question was, not Duntreath 
whether the entailer intended to include the insti* ^^^^ '^ * 
tate> but whether he had expressly included him. 
The first point they insisted upon was that the word 
number strictly included the institute. Though that 
were made out, it would not be sufficient, for the 
word was not used in the irritant clause, and as this 
was a question between heirs, the strictest construc- 
tion must be applied. Not one of the authorities 
mentioned, except the marginal note or title to the 
case of Erskine v. Hay^ showed that the word 
members meant any thing further than the heirs of 
the entail. For the question still remained whether 
the institute was a member of entail. The entails 
referred to by them OKide the institute a member by 
including him expressly by name in the entail, or 
the same question iviight have arisen upon them as 
on this entail. Mackenzie spoke of the institute as 
the first member of entail^ but that meant only tliat 
VOL. V. , c 
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Junci8,24« h^ Was the first member, if so nominated. That 
\ ^^' J observation did not apply to the note in Erskinc V. 
11ALDA8TARD Hay ; but in the case itself there was no such ex* 
ij^^,^^;^^ pression as first member of entail, and the note 
TCTBvoT was no good authority. There was no substantial 
•TfticTiotes distinction between this and the Duntreath case; 
tjpoM MEM- iiuiejjg it eould be made out that there was a substan* 
zix, AS THB tial difference between the words *^ I dispone^ under 
fSM IS osBD *^ condition, to A. B.,'* and '^ I dispone to A. B« 
nr THIS sv- under condition.** Then followed the cases of Gor- 
donstown, Wellwood, Marchioness of Titchfield, 
Miller v. Scott, Menzies v. Menzies, &c. Besides, 
there were parts of this entail from which it ap- 
peared that the entailer understood the institute ia 
n sense different from that of heirs or members, as 
in the passage wiiere be speaks of heirs or members 
who shall succeed, &c. ; for though in a general 
sense succeed may apply to a purchaser or institute, 
yet technically it means one who is to inherit. Be* 
sides, in this entail, the iritant clause (sect. 5) must 
be confined to the last member of this long seii^ 
tence. Still there was reason to believe thattiie 
entailer considered the institute as included; b«t tht 
^ule was clear, plain, and positive, that he mtfst bt 
expressly mentioned. 

Mr. Leach (in reply). The Duntreath case was 
clear law, but the judgment of the House of LoriU 
there was that the institute was not bound under 
the word heir. {Lord Eldon, C. The difficulty with 
me is how, if the institute was not comprised under 
the word Aei>, he could be fettered at all.) True, 
but it was there held that lieir meant a person taking 

7 
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by service and not as disponee. But what is the June le, 24, 

" • 1817 

meaning of the term member ? That had not beeu . j 

the subject of judicial controversy^ and the worka baldastarp 
of lawyers and conveyancers on this subject were THBYyiTT. > 
the best possible source of information ; and when tutb not 
the Respondents said that these were no authority^ strictioks 
tbey left the word without any meaning at all. But W^^^^j^^ 
from the works of institutional writers and convey- *'*» ^t thb 

. WORD MBM* 

aocers it appeared that the word member applied to bbrs u v^eu 
tbe institute not in a ix>pular sense^ but in legal i^,™"**" 
techmcal language. Tbe institute then being in* 
daded in the word members^ the prohibitory^ irri* 
tant, and resolutive clauses applied to him as well as 
to the other members, and the cases cited on the 
other side had no application to the present case. 

Mr. Leach and Mr. Brougham for the Appel- 
lants ; Sir S. Romilijf and Mr. Adam for the Re« 
ipondent. 

Lwhd Eldon (C.) As to the particular circum- Judgment. 
stance here that tbe purchase was made in trust for ''"'*«*7,i8i7. 
one (rf* the trostees to sell^ tliat is not made a ground TnuieetoMD. 
ef proeeoding in this cause, and I give no opinion 
upon tile case in that view of it ; aud then the ques* 
lion depends solely ou the entail. 

The Dtaotreath case has sett^ the point that en- Daatitath 
taib are strictimmi juris^ and that, whatever the ^**- 
iotentton of an entailer may be^ fetters are not to 
be iBiposed by implication : and it is to be lameoted 
that) after that point bad been so settled in the 
Duntreath and other cases^ a deed of entail^ fraoied 
ui i790f shoald still have been Blade to aa to kmt 

G 2 
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Jnne 27, the matter in this situation, that^ although a doubi 

[^'^' ^ can hardly be entertained that the entailer intended 

BALDASTARD to iucludc the institute or dis]>onee, the intent has 

the^'nsti- ^^^ "^^"^ clearly and unequivocally expressed. 
TUTBNOT With respect to that case of Duntreath I have 

RESTRICT only two observations to make: 1st, that I was not 
TioNsupoJT m^i startled at that decision ; and, 2dly, that th^ 

IfEMBBRS OF . 

TAILZIE, AS decision having been once made, it must not now 
i^BMBERt IS be shaken. But it is ^a very remarkable circum- 
vM in THIS stance that in the Entail Act, l685, there is no 

BVTAIL. . , ^ ' 

The ground of word under which the institute can be fettered at 

decision in the gjj^ miless Under the words heirs of tailzie; and 

case not now yet it has been decided that if you fetter the keif 

^ * * «"• only, in the prohibitory, irritant, and resolutive 

clauses ; if in any of these clauses the word heir 

only is mentioned, the institute is not included in the 

fetters of the entail : and the question now is, whether 

the institute is fettered as a member of tailzie. 

Now after it has been so often decided that the 
institute or disponee cannot be fettered by implica- 
tion, that principle having been once solemnly set- 
Not to fee jot tied, it ought not now to be got rid of by nice, 
thin^, and°lS thin, and shadowy distinctions. Having regard 
ionf ^^^^^ *^^" ^^ ^^^^ principle, and to what, as Lord Kenyon 
expressed it, is to be found within the four corners 
of the instrument ; we are to consider whether, if 
I the entailer intended to fetter the institute, he has 

clearly and unequivocally expressed that intention. 

The interlocutor of the Lord Ordinary was this :— 
" The Lord Ordinary having considered the memo- 
*^ rial for Robert George Steel, pursuer, with^ the 
" counter-memorial for Robert Steel and other dei 
*< fenders, and whole pfi^rticulars, finds, l«t,.thati 
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^' in 1790, George Steel disponed bis lands, of Junes?, 
" Baldastard, to and in favour of himself in life- [^'^' , 
*^ rent, for his life-rent use only ; and to George baldastard 
" Steel his nephew, and Harriet Applin his spouse, thb^nstT- 
** in conjunct fee and life-rent, &c. whereby the said tute hot 
^* George Steel, jun. became disponee or institute restric 
" under the said deed : 2d, finds, that the procura- ^'°J* "^^* 

* mEmBERS op 

f tory of resignation was granted in terms agree- tailzie, as 
f^ ably to the above dispositive clause ; but declared membbbs is 
^' to be also under the conditions, provisions, &e. owu>«»t^«» 
" which are appointed to be inserted in the charters, 
** sasines, &c. of the foresaid lands, in all time 
f* coming, and to be observed by all my heirs and 
" substitutes above named, &c. 
; There your Lordships observe, the words are-~ 
** all my heirs and substitutes^' and though I do not 
(ay that an institute may not be included in the 
word members of tailzie ; yet it must be clear that 
the entailer so intended it ; and there he uises the 
words ^* heirs and substitutes,'' which has a ten- 
dency to show that he had in view, in this instru- 
ment, his heirs and substitutes only. " 3dly, finds^ 
'^ that, by the fifth clause of the entail, it is de- 
^^ clared, that it shall not be in the power of all or 
'^ any of the said heirs, or members of tailzie, or 
" other successors, to sell, dispone, wadset, Sqc. and 
^^ the irritant clause, following this prohibitory olause, 
^^ is directed against all debts, acts, and deeds of all 
*' or any of the said heirs of tailzie and substitu*- 
" tion, or their heirs." Now it was very aWy con- 
tended at the bar, and in a manner which might 
,ci|rry conviction to my mind, if I had not been 
obliged to guard it by the rules of law, and to give 
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June 279 ^ judicial opinion, that the entailer meant that these 

\^*^' J prohibitions should extend not merely to the sub- 

BALDA8TARD stitutes, but also to the institute : but I cannot in this 

*^^j^g^^ instance apply that construction ; for when the en- 

TOTE NOT tailer says, " that it shall not be in the power of all or 

RESTRICT " any of the said heirs or members of tailzie, &c." he 

wuMMor seems to give the construction which he intended 

TAILZIE, At should be put upon these words, by the words which 

KMBERt IS he uses in the previous part of the deed. *^ 4thly9 

JJuiv™** " ^"^* ^^^^ ^^ ^^^ ^^^^^ ^'^"^ ^^ ^^^ ^^^^'' where 
" an annuity is granted to Ann Applin, the afore* 

•^ said Georgfe Steel, and Harriet Applin his spouse, 
*^ is contradistinguished to the other heirs and mem- 
^' hers of tailzie.** There Greorge Steel is named in 
contradistinction to other heirs and members ; and 
as to the word other^ that form of expression oc- 
curred and was argued upon in the Duntreath case : 
but the argument did not there prevail, **5thly, finds, 
♦' that under these circumstances the expressions in 
^^ the entail, of ^ heirs or members,' and of ^ heirs and 
<* * members * of tailzie, cannot be held to apply to 
*• George Steel the disponee or institute ; but that 
<* the expressions * heirs or members,* or * heirs 
^< ^ and members,* must be held as synonymous 
•< terms,*' (that is, with heirs apd substitutes men- 
tioned in the first part of the deed) ; ** and there- 
•• fore, that in consequence of the principles ac» 
^* knowledged in the cases of Duntreath and Well- 
^* wood, and other decisions of the Court, the pro- 
^* hibition against selling or executing other deeds, 
^^ contained in the foresaid entail, cannot be held 
^< as applicable to the said George Steel as institute 
f< or disponee, &c,** 
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Agreeing in these findings of the Lord Ordinary 
and the Court, I think the result under this instru- 
ment is such as they have found it to be ; and it 
appears to me that other passages in this instrument 
lead to the same result. I propose therefore to find 
that, under the particular circumstances mentioned 
in the Lord Ordinary*s interlocutor, and adverting 
also to the whole of the circumstances as they ap- 
pear in this instrument (I am anxious to have these 
words introduced), the word members^ as used in 
this deed, does not include the institute— and that 
the judgment should be affirmed. 

Judgment aitirmed. 
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Ritchie — Appellant. 

Magistrates of Canongate and) ti^.-.^j^^#. 
others ^Respondents. 



The magistrates of Canongate, upon a certificate on oath 
by a physician, that the life of a debtor, confined in 
their gaol by the Appellant, was in imminent danger, 
permitted his liberation from the gaol to some house withr 
ui the burgh, on his giving bonds with two sureties to 
conform to the conditions of the act of sederunt, 1671, 
by residing in some house within the burgh, and on ^o 
accoimt going beyond the jurisdiction of the same, and 
returning to prison on recovery of his health, or when 
required) under penally of paying the debt. A pard- 



June «7, 
I8I7. 



LIABILITY OF 
MAGISTRATES 
IV CASES OP 
LIBERATIOV 
OP DEBTORS 
UNDER ACT 
OP SEDER* 

err, 167U. 



ds 



CASES IN THE HOUSE OF LORDS 



June 27» 
1817. 



LtABILITY OF 
MAGISTRATES 
INCASES OP 
LIBERATION 
OP DEBTORS 
UNDER ACT 
OP SEDERUNT^ 

l57l. 



cular house within the burgh was assigned for the resi- 
dence of the debtor; but he never was there, and was fre-^ 
quently seen at his house in Surgeons' Square and other 
places without the burgh, apparently in good health. 
The Appellant commenced an action against the magis- 
trates for the debt, on the ground that the debtor's re- 
siding out of the jurisdiction of the burgh of Canonrate 
was an escape, which made the magistrates liable. The 
Court below decided in favour of the magistrates ; and 
this decision was affirmed in the House oi Lords, both 
on the general ground that the circumstances were not 
such as rendered the magistrates liable under the act of 
sederunt, and also upon certain specialties in this case. 
The Lord Chancellor stating, that he would have had some 
difficulty in saying that the magistrates were not liable 
on the general ground, if the construction, as to this 
point, to be put on the act, had not been, in some 
measure, settled by the decisions in the cases of Forbes v. 
Magistrates of Canongate^ and Fordyce v. Magistrates 
of Aberdeen in 1792. 



Debtor impri- 
soned. 



Petition for 
liberation 
under Aci of 
Sederunt, 
1(571. 



1- A HE material facts of this case were these :— on 
the 6th July, 1808,' Wight was imprisoned for debt 
(300/.) in the Canongate gaol by Ritchie, and after 
the lapse of the requisite time, Wight commenced 
a process of cessio bonorum against his creditors. 
This was opposed ; and Wight, after being confined 
about five months, on the 1 Stb Dec. 1 808, presented 
a petition to the baillies of Canongate to be liberated 
under the act of sederunt, 1671, which was accomr 
panied by a certificate from a physician, that the 
life of the prisoner was in imminent danger from 
the confinement. The physician having sworn to 
the trutli of the certificate, copies of the petition 
and deposition were served upon Mr. Ritchie ; and^ 
no answer or objection having been made, the 
magistrati&s, en the 15th Dec. 1808, pronounced an 
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interlocutor of liberation in the usual form, viz.: Junes?, ^ 

" The baillies having considered this petition, with \^'^' ^ 

" the deposition of the physician and execution of liability op 
" service, admit protestation against the aforesaid magistrates 

... . I^ CASES OP 

" Mr. Alexander Ritchie, writer to the signet^ for liberatiow 
*' non-appearance, and answering the same. In Cndbract* 
" respect of the physician^s deposition, grant warrant opseobrvht, 
^* to the keepers of the tolbooth of Canongate to iy^\^ jg^g^ 
" permit the petitioner's liberation therefrom, to Interlocutor 
" some house within the burgh, for the recovery of by the bailliet 
" his health, pursuant to the act of sederunt, 14th of Canongate. 
^^ June, 1671 9 on his lodging with the clerk a bond 
5* to restrict and conform himself agreeably to the 
** conditions and limitations of the said act^ and to 
" return to prison on the recovery of his health, 
" or when required, under penalty of payment of 
** the debt for which he is detained in prison, as 
^' also to indemnify and freely keep the burgh and 
^' magistrates, of all damages, costs^ or expenses, 
*^ whatever, anent the premises.'' 

Of the same date, a bond of caution was granted Bond of 
by Archibald Wight, and by John Craw, writer to ^"^®"; 
the signet, and John M^Tavish, writer in Edin- 
burgh, as his sureties. After reciting the aforesaid 
petition, the deposition of Dr. Mitchell, and the 
interlocutor of the magistrates, the bond proceeds 
ibus : " We the said John Craw and John MH^avish 
'^ judicially enact, bind, and oblige ourselves and 
** our heirs, jointly and severally, in the burgh court 
/^ books of Canongate enacted, that the said Archi- 
" bald Wight shall, during his temporary release- 
•^ ment for the recovery of his health, restrict and 
/^ conform bimself agreeably to the terms apd con* 
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June ^7, ^^ ditioQs of the said act of sederunt, by residing iii 

^^^^' ^ J *' some house within the burgh, and on no account 

viAsaiTv aF ^^ going beyond the jurisdiction of the same ; and 

nr^Aw^V* " imnnediately on recovery of his health,, or when 

LUiRATiov <^ required, shall return to and surrender himself 

UNDKB 4CT '^ prisoner within the said tolbooth, under the 

o»»E0»»^Fr, (( penalty of forfeiting and paying the debts for 

^^ which he stands imprisoned and arrested, amount- 

" ing to sums between two and three hundred 

^^ pounds sterling money ; as also to indemnify, free 

'^ and harmless keep, the magistrates and burgh of 

^ Canongato, of all costs, damages, or expenses 

^* whatsoever, in, by, tlirougb, or anent the pre- 

^^ mises : and the said Archibald Wight enacts and 

^^ binds himself and his heirs, not only duly to per* 

*^ form the premises on his part, by a strict obser^- 

^^ anoe of the conditions and limitations of the said 

^^ act of sederunt, and returning to prison upon re- 

^^ ccmvalescenoe, but also to relieve and freely keep 

" his said sureties, and their foresaids^ of all loss 

^^ and damage whatever in the premises : and all 

^' and each of us do hereby subject ourselves to the 

'^ jurisdiction of the Canongate, and noitiinate the 

^^ court-house thereof as a domicile whereat cither 

^< of IIS (being for the time resident without the said 

^* jurisdiction) may be legally summoned and 

^ charged to the performance of the premises or any 

"parttheroof." 

Wight was accordingly liberated without objec- 
tion a and ten days after this liberation, viz. on 
Dec.24.1808. 24th Dec. I8O89 he was found entitled to the benefit 
fin^ngihe'* ^^ ^^^ process of ccssio bonorum by interlocutor of 
tJw Court of atflsioD. On the Jplh of January, 
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180(), Mr. Ritchie applied by his agent, Mr. Jnnet?, 
Grant, and obtained a copy of the bond of caution [^\^' ^ ^ 
granted by Mr. Wight and his sureties to the ma- liabtlitt ov 
gist rates, on his liberation. When this copy was ^^^cln^ot* 
furnished, the assistant clerk of the Court of Canon- libbratiow 
gate, who is keeper of the prison records, desired uh^bb act 
Mr. Grant to say, " whether he wished Mr. Wight ^^^^dm^J"* 
** to be returned to prison ;** and told him that a me- debtor entitled 
morial was ready to be presented to counsel for ad- **l *^* beneBt 

, .01 cessto, 

vice on the part of the magistrates. Mr. Grant in 
reply desired that nothing might be done till he 
gave notice, and declared that he, on the other 
hand, would take no step without giving previous 
notice to the magistrates. 

In Feb. JSOQ, Mr. Ritchie, having borrowed the Feb. 1S09. 
caption from the Canongate gaol, reclaimed against J^^lm^^ 
the interlocutor in the process of cessio bonorum ; ^^^^^ 
and ultimately the cessio was refiised^ both by the 
Court of Session and House of Lords ; and on the 
8tb of May, I8O9, intimated to the magistrates of 
Canongate, under the form of a protest, that they 
had suffered Wight to escape, and were liabte in 
payment of the debt. On the 12tb May, Wight 
surrendered himself, but was not then received, the 
gaoler not thinking that he had power to receive 
him without having the caption in his possession. 
On the 13th May, Mr. Ritchie returned the caption, 
and Wight was re-incarcerated ; but on the , 24th 
May, I8O9, he was again liberated in terms.of the 
act of sederunt. 

In the mean time Mr« Ritchie, on the 10th May, loth May, 
I8O9, raised an action against the magistrates, set- i^iuwuhr* 
ing forth in the sumoions, 'Mhat by an act of n^asi''^n<^* 
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June 27, *^ Sederunt of the Lords of Council and Session^ 

1817 

s 1^^ / " dated J4th June, 1 67 1, it is enacted, that hereafter 

LIABILITY OP " it shall not be lawful to the magistrates of burehs, 
nTcAREs op^^ '^ upon any occasion whatsoever, without a warrant 
LiBtRATioN « from His Majesty's Privy Council, or the Lords 
UNDER ACTf of ScssioH, to permit any person incarcerated m 
?67i?"'^''^^' " ^heir tolbooth for debt, to go out of prison, except 
" only in the case of parties sickness^ and extreme 
" danger of life^ the same being always attested 
^' upon oath'under the hand of a physician, chirur* 
^^ geon, apothecary, or minister of the gospel ia 
^' the place ; which certificate shall be recorded in 
^^ the town court books ; and in that case, that the 
" magistrates allowed the party only liberty to re-^ 
^^ side in some house within the town during the 
*^ continuance of his sickness, they being always an- 
^^ swerable that the party escape noty and upon his 
" recovery to return to prison : and the Lords de- 
*^ clare, that any magistrates of burghs, who shall 
*^ contravene the premises, shall be liable in pay- 
" ment of the debt for which the rebel was incar-p 
'^ cerate. That notwithstanding the said Archibald 
*^ Wight was so incarcerated in manner foresaid, yet 
" true it is , and of verity, that George Rae, fish- 
" hook-maker, Canongate, and Joseph Brown, baker 
" there, baillies of the said burgh thereof, the Right 
^^ Honourable William Coulter, Lord Provost of the 
« city of Edinburgh, Peter Hill, John TurnbuU, 
" Archibald Campbell younger^ and Alexander 
" Manners, Esq. baillies of the said burgh, suffered 
" the said Archibald Wight to escape out of prison^ 
" without payment of the debt above specified, or 
<^ 1^ ch^rget to set at liberty tQ that effect; and tbs^t 
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'•^ the said Archibald Wight has accordingly, for Junc^, 

*^ many months past, being going at liberty in per- l^'^'' _ , j 

"feet health, and residing without the jurisdiction liability ot 

"of the burgh of Canongate; whereby the said J^^cIse^Jf^ 

" magistrates, not only as magistrates, but ^Iso they liberation 

" themselves personally, and their heirs and repre- pndbr act 
** sentatives, and also their successors in office, are o|;f "^^R^W 

. ... • 1071« 

" liable to the said Alexander Ritchie in payment 
" of said debt, interest, and expenses. 

And concluding, ^' that it ought and should be 
" found and declared by decreet of the Lords of 
" Council ani Session that the said defenders (Re- 
*• spondetlts) suffered the said Archibald Wight to 
" escape out of prison^, at least permitted hint to go 
** out, without payment of the foresaid debt, or a 
" charge to set at liberty, and the same being so 
** found and declared, the said defenders not only 
" as magistrates, but as individuals, and their suc- 
" ccssors in o/fice, oUght and should be decerned 
" and ordained, conjunctly and severally, to make 
" payment to the pursuer (Appellant) of the foresaid 
*^ principal sums and interest since due and till pay^ 
" ment, &c." 

' The truth of thef allegations in the summons being 
denied by the magistrates, the Lord Ordinary, on 
the 8th July, I8O9, ordered the pursuer to give in 
a condescendance of the facts, which he averred 
and offered to prove in support of his action ; and 
the following condescendence was accordingly given 
in. 

" 1st. That Archibald Wight, late starch manufac- TheAppel- 
" tiirer atOrmiston, was incarcerated at the instance ^^t^ce. 
^^4>f the pursuer (AppeltonOwitbin thd tolbpoth ef 
6 
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June 37* ^' CanoDgate, in virtue of a legal diligence, for pay« 
[^^^\ .^ J " tnent of the debt mentioned in the libel, upon 
LIABILITY or " the 6th July, 1 808. 

Tn cil^^op* " ^^- '^^^^ *^ defenders (Respondents) allowed 

LIBERATION " thc Said Archibald Wight, contrary to law, and 

UMDER ACT " ^^ ^^^ ^ct of scdcrunt relative to the custody of 

itfrT^**""' ** prisoners, to go out of gaol without payment of 

^^ the debts for which he was so imprisoned, as is 

*' specifically stated in a protest against the de<* 

** fenders, produced in process and here referred to. 

" 3d. That the said Archibald Wight has ac-» 
*^ cordingly for many months past i>een going at 
*^ perfect liberty, residing without the Jurisdiction 
^* of the burgh of Canongate, and has never slept 
*^ one night in the house appointed for his residence 
*^ within the jurisdiction of the Canongate. 

'' 4th. That the said Archibald Wight has been 
'^ seen at Portobello, Leith, and other places without 
^^ the said jurisdiction, in apparently good health : 
'' and, 

^^ 5tb. That upon many days the said Archibald 
*^ Wight was out of the jurisdiction of the magis* 
** trates of Canongate ; and particularly upon Satur* 
<' day last, the 16th Dec. I8O9, the said Archibald 
*^ Wight was seen in the Parliament House attend* 
*^ ing at the bar of the inner house, instructing 
** counsel at the advising of his process of cessio 
" bonorufju^ 

The Lord Ordinary, on the 6th Feb. 1810, al- 
lowed both parties a proof, and witnesses were ex* 
amincd on the part of tb« pursuer. 
EtidsBce. Mrs. Greig, in whose house a room bad been taken 

for Wight*8 residence^ deponed, ^ Diat she knows Ar« 
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" chibald Wight^ and that there was a room taken June 27^ 

" for him by a woman from the Canongate jail, ' ^^^^' ^ 

*^ where he was then incarcerated, in the deponent's i^iability ot 

" house : that Wight never took possesmn^ nor ever J^clsl^^ 

** was in the room taken for him : that the room was LiBsnATioir 

" kept open for him for jBve or six weeks : that unmajSt 

" about three weeks after the room was takefi for wsaiswir, 

*^ him, the deponent went to the gaol, where rfie 

** was informed he was to be that evenings and en^ 

** quired of him whether or not he meant to keep 

'^ the room ? and why he did not take possession ? 

*^ to which Wight replied, that it was no business 

'^ of hers whether he possessed it or not ; that she 

^ would be paid her rent, and that genteelly : that 

*^ she has never, to this day, received a sixpence for 

'^ the rent : that she recollects of waiting again upon 

^* Wight at his own house in Surgeons* Square, upon 

*^ two diferent occasions : that npon the first of 

*' these she did not see Wight : that upon the se« 

*^ cond she went between nine and ten in the morn^ 

** ing, and found him in bed: that she got nothing 

'' from him, and that she cannot specify at what 

** time these meetings took place, but they wem 

^^ within six months subsequent to the time the 

^ room was taken for him/' 

John Gow, painter, *^ recollects dining with Mn 
^* Wight after bis liberation, and^ as he thinks, very 
'^ early in the month of January, I8O9: that Mr. 
*^ Wight then rec^ved the deponent at dinner in 
'^ his own house, in Surgeons' Square ; but whether 
^< Mr. Wight at that time slept there or not the ' 
^^ deponent cannot say : that, to the best of his re«> 
^ collection, he left Mr. Wight's house between 
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Junecr, " eight and nine o'clock that evening, and that Mr. 
c^'^' J " Wight was then in his own house : that in spring, 
tiABiLiTYOF " I8O9, he recollects of being in company with 
flf!'?/''™ " Mr. Wight in a house at the back of the Fountain 

IN CASES OF O ^ ^ 

LIBERATION *« Well : that this might be in the month of March, 

UNDER ACT* " ^^ thercabouts/' • 

167""''"' Margaret Turnbull depones, " That she recol- 
*' lects seeing Wight in Surgeons* Square after the 
*^ time he was imprisoned, and that she cannot pre- 
" cisely say, whether it was before or after Christmas 
'* that she saw Mr. Wight as above, but that she 
** saw him often/* And James and Walter Lock- 
hart stated the same circumstance. 

The Reverend Joseph Robertson depones, " ThaC 
** upon two occasions subsequent to Wight's libera- 
'^ tton on the bill of healthy the deponent was in 
^^ company with him at Morris's tavern, opposite to 
** or at the back of the Fountain Well : that upon the 
*^ first of these occasions, the deponent left Wight 
'^ in Morris's : that upon the second they came away 
" together, when Wight told the deponent that hcJ 
f^ was going home to his own house in Surgeons* 
^'Square ; and parted from him with that intention : 
^^ that upon another occasion, also subsequent to 
" Wight's liberation, the deponent met him coming 
♦* down a small close near the foot of the Cowgate, as 
" from Surgeons' Square : that he knows Wight to 
f^ have been a second time incarcerated, but that 
^^ these meetings all took place prior to his second 
^' incarceration ; and that the two meetings at 
^^ Morris's happened very soon after his liberation 
^^ upon the bill of health : that all these times 
^^ Wight appeared to the deponent to be in good 
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*^ health : " and that upon another occasion, the June 27, 

date of which he did not specify, he ** met Wight \^^^' , 

^^ at the fodt of the Canongate, opposite to the liability op 
*' Abbey, who then told him that he had been at JJ,^e>[«r™ 
" Leith the preceding day ; and that if the depo- liberation 
*' nent would accompany him there at that time he under act 
" would give him a bottle of wine ; which invita- o^«d»roht, 
^^ tion the deponent declined, and he did not see 
*^ Wight at that time leave the Canongate." 

John McGregor depones, ** That he recollects 
** having met Wight in the High School Wynd, 
^^ after a liberation which he obtained upon a bill of 
^^ health, and prior to his second incarceration : 
^f that he met him several times in Surgeons' Square, 
<< also previous to his second incarceration : that he 
** recollects of meeting Wight in company with 
^ Mr. Pattison, near St. Leonard's Hill, also pre* 
*^ vious to the second incarceration.*^ 

Hamilton Robertson depones to his recollection / 

of meeting Wight ** on two occasions after his li- 
^ beration, once opposite the Fountain Well, and 
^ once upon the South Bridge, and of remarking 
^< that he was then beyond the bounds." But adds, 
^ that he OBinnot say how long this was after his 
" liberation. 

It was not disputed that Surgeons* Square, the 
Fountain Well, and South Bridge, were without the 
particular jurisdiction of the Canongate : but it was 
remarked that the evidence was defective as to dates, 
and that for any thing that appeared it might apply 
to the period between the date of the interlocutor 
in the cessioy and the reclamation. 

The Magistrates gave in evidence the written pro- 

VOL. V. H 
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Junc«7« ceedingfl neapectiog Wig)bt*« UberatiMi, the potest 
1,^'^' , against them, and several dooiisients relative to 
L4ABILXTY oT Wight's ccssio botiorum, in order to show that 
« cIms^'oT' WiffhfB healthy after his surrender, was such as ren- 
LIBERATION deTcd it iieoessary again Co liherate him* The bor^ 
UNDER ACT rowing of the caption^ by Ritchie^ ia Eebniary^ and 
lerr^**""* the odier facta, as above stated, were proved by 

these writings, or were admitted bjr the Pursuer. 
JodKncnt be- The cause havinc come befbee the Liords of the 

low for the ^ ,. . . . J^ , z? i -r ■ 

izu^:itrates. first division, the Court, oci the Otb Jmj^f 1813^ sus- 
tained the defences, assoilaied the defenders, and 
decerned, and foond the pttraaer liable io expenses $ 
and, af^r advising a reclaiming petition with an** 
swers, they adhered to this interlocutor. Fnom this 

Appeal. judgment the pursoer i^pealed. 

The RfiAaONs of Appeal^ ^iven in the AppeflamtV 
case, were these : 

Remnsfor All the authorities of the hm of Scotland are 
agreed, that a debtor, liberated from prison en ac- 
oount of sickpese, remains under the oMtody icf 
the magistrates ; amd tiiey -are responsible lor his 
custody during that tkne, end must have liim 
guarded. 

lu T 47 ^^^ ^^^^' ^^ ^ Institate of the Law of £eot* 

S.sy. land, says, <' It will not be a i*elevantdefence,er reason 

^< of suspension, ibr magistrates suffertag prisoners 
^' to escape, that thty will yet take the party, albeit 
^* he be in as good condition as when he escaped^ 
*^ or that upon testtficates of physicians they 8n£> 
^ fered the prisoner, for his health, to go out to 
^^ take the air, or to go to a private bouse ; albeit 
*^ in either case there were two to guavd him ; for 
^^the Lords, by act of sederunt, June 14, I67I9 

6 
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^ prohibited tfa€ magistrttes of £dintNirgh to suffer June 97* 
^ prisoner^ to go out withoiit ^rtioukr warrant, or ^ ^^^' _ i 
^ the inagisthites of other burghs, not far distant, ex- luvilitt op 
^ tept ifl the ifldmiiieody of death. And where such f^citir"* 
** warrant is granted, the magistrates ought to libbratioii 
*' choose the place ^ the prisoner's abode, that the under act 
^ sami be secure^ and guards attending. Like as, ^^*»»*"»Tt 
** they do declare, tfaiat if magistrates let prisoners Bankton, 

* go out upon any other pretence, although they f'/gg^J^, 

* restore them to prison, they shall be liable for the Brkme, B. 4« 
*^ Ai^i \ fbr squalor carxseris is an interest of tlie 

^f creditor to jotuae the debtor td satisfy or to dis-< 
^ oof«r his nieans, whic^ magistrates ought not to 
^ prejiidge tbtoi in/* 

That lliis was the law of Scotland befohs the act 
•f aedenmt, Ifiyl^iippdars from various derisions of 
the Court before the act was passed. 

The following cases are reported by Haddington Diet toI. s. 
and Oosfbrd before the year IO71.-*-'' A tnagistratd ^u^^^. Jufy 
^* aettjng at liberty a party incarcerate for debt, will ^'l^^' 
*^ not evite payment thereof by reentering him to Dnimmond. 
^ pria^n ; be€a«se the incarceration is a kind of pu- 
^ DiflAimeaft of his nbellion, and presuaaeable that 
^ idiereby he might have been induced to Bieke p$y- 
^' luent if he had not bten eased by being set at 
^ lifaeHy*"^^^^ A person i« prison being sick, and Ibid. Dec. 
<< banog the saoMS attested under the hand of a /^\'^^ 
^ ^doctor of medicine, was allowed to be transported supplicant. 

_ . , .VI Gosford, July 

^^ te t hotiite m the town, upon caution, to be a true u, \668. 
^^ pmoner thei», a^d to return to prison upon re- ^tfraJ^g'of^*" 
^^ oraery.^-'w^ A magistrate suffering a prisoner for Edinburgh. 
^ tU^ to \]e x>ut of the t(4bopdi, tliough he was in 

H2 
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June 27, ^^ extrcfnis agensy and died, was found liable for 

^®^^' ^ *^ the debt, seeing he ought to have had a warrant 

LIABILITY OF " from the Lords for that effect. Here it was 
Tk CASES oV* " pj'oved, that formerly they had suffered him to lie 
LIBERATION « several nights out of prison.** 
UNDER ACT The act of sederunt therefore declared the law, 
fS??^"*"*^' and was intended to put magistrates of burghs 

against undue laxity in the custody of debtors. 
Town of Bre- This appears from the act of sederunt itself, and 
^??/ l^®^"^ the decision of the Court in a case wbich occurred 

of LhlUQtltp 

14th July, at that time, reported by Lord Stair and Lord Gros- 
ford, and thus abridged by Lord Kaimes: '* Ma- 
<^ gistrates of a town being pursued for allowing 
^' their prisoner to go abroad frequently out of their 
** tolbooth into the street and taverns, it was found 
^* no relevant defence that the prisoner was always 
^^ guarded ; for the Lords were of opinion, that ma- 
** gistrates of burghs have only power to let pri- 
^^ soners come out of their tolbooth, under a guards 
^^ in the extreme hazard of their life by sickness^ 
^^ and not without testificates by physicians, or 
^^ skilled persons, upon oath^ bearing the party*s 
*^ condition to require the' same, and that without 
^^ great hazard, they could not sufier delay to make 
** application to the Council or Session.** 

The principles laid down by Lord Stair and other 
authorities on the law of Scotland, have been en- 
forced by the Court in various cases : Fullarton arid 
Kennedy against Magistrates of Ayr^ 7th March, 
1781 ; Shortbread against Magistrates of Annan^ 
8th June, 1 790; Gray against Magistrates ofDum* 
fries, 7th December, i780; Purdie, Sgc, against 
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Magistrates of Montrose, IQth J \xne^ 1786; JVilson Junes?, 
against Magistrates of Edinburgh j 8th July, 1788. !^^''^' , 
It is clear that, in point of feet, Wight was under liability of 
no custody or restraint. He never went to the ^^^"I«^J-^ 

•^ ^ ^ IN CASES OP 

lodging appointed for him, and does not appear to libbration 
have been within the jurisdiction of the Canongate, undbract 
unless when he visited the jail for his own amuse* Jg^""^**""^' 
ment. 

Objection 1st — ^That Wight's application on ac- 
count of sickness was intimated to the Appellant ; 
and he did not oppose it, or insist on a guard. 

Answer }st. — ^The custody of a debtor is with the 
Magistrates, not with the creditor ; and as the Ap- 
pellant gave no consent to his liberation, the re-» 
sponsibility remained with them. 
• Answer 2(/.— The Magistrates transferred the 
debtor to a lodging within their jurisdiction ; the 
crcKlitor had therefore a right to expect that he 
should be confined in that lodging, and not allowed 
to go at large, and reside beyond the jurisdiction. 

Objection 2d.— That prisoners who are sick will 
not be benefited by being removed from prison, 
unless they are allowed to use exercise, and go 
freely about. 

Answer 1 j/.— This doctrine (which is not that 
of the law of Scotland) would put it in the power 
of magistrates with the assistance of false certificates^ 
to put an end to imprisonment for debt altogether, 
under pretext of sickness. 

. Answer 2^.— Supposing, but not admitting, that 
in certain cases on cause specially shown^ prisoners 
may be allowed to take exercise for recovery of their 
health, there must in that case be a guard, and the 
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June t7, debtor mast hot exceed the preoite limits appQinti64 
^ ^^^\ J for that purpose, snd necessary for hh health* 
LIABILITY OF Amwev 3rf.— •Wight did not take elcereise for fe- 
MAGisTRATEs covcrv of his health; but went to.tavernif and re* 
LiBBRATiov sidcd tfi his owu house, bc^rond the jurisdiclion of! 
i/vDBBACT the magistrates. 

?e7r""*^* In the case for the Respotidents, twd casea, thdae: 
Case for the ^f Forbes and Fordyce, were stated, upon wbick 
magisuates. the Respondents pitriioulnfly relied ; and, as thise 
cases were not reported, the statement is here tfao»«; 
cribed . at length, together vrith the obserirations on. 
the cases cited for the Appellant. 
Decisionion Alexander Robertaon, a prisoner for dd^tj kl 
in^ucnion. January, It^go, applied for liberation, prodacitig 
Forbw V. Ma- n^grely a certificate,, on too) and oonscienoe, by lfo« 
Canongate, James Arrot, surgeon, aind Dr. Henry CuUcn^ j&y- 
noitt^tti^* sician, that, for the preseKvationi oJF his lifey hh 
needed ^^ free air> id a sitaation where proper ^are 
'* and m^icines might bd ailnmiistered/' Hift pe* 
tition was answered, and the prayer vof it was ob- 
jected to, on the grounds that by the act cf sede- 
runt, the certificate should *^ be upoti oath,"^ alid 
that ^^ the magistrates should only give liberty te 
'^ reside in some house within the town^** and witb 
a protest in writing Uiat the creditors did not give 
any consent even under the conditions of th^ act of 
sederunt. These objections were renewed by writ** 
ten minute, when the caution found was intimatei^ 
the sufficiency of which likewise was not admitted. 
But the magistrates ^ in respect of the attestation, 
and the certificates of the ^^ petitioner's indisposi-i 
^^ tion, granted warraat to the keeper of the tol^ 
** booth of Canongate, to liberate the petitioner iu 
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^^ teraia of the act of sedcronU'- In this delWei:^ Janety, 
Hfice they nsaflc no speeial appointtneiil for hit rcMh ^ ^^^' ^^ j 
denoe witbin the bmrgb ; and it proceeded upon no de- liabilitt or 
position or examination of any mimical person in J^^lna^oir" 
their presenoe^ and in the faee of written objections libbratms 
repeatedly nr^ iqKm theee gfoiinds. Robertson, undbrac? 
hoirerer^ chose hi^ owti iodgingSy and cihanged these JL^**'"^ 
fkna one house to another in the Canongate ; but^ 
during nine months^ onljK frequented these lodgings 
when he had company td !erib^rtain there; and was 
teen daily in the most poblic places of resort, sndi 
as the Pafliament^KMise^ Leitb races, &c.; and 
went at perfect freedom to Gogar^ Invercsk^ Bon-^ 
mngtom^ and other pbtc^ within a forenoon's ride 
of Edmbnr^ 1 and commonly qpent his afternoons 
in drinking parties, aid his nights ont of the Knits 
of the burgh of Canokigati^« While he was going 
en in tiiia course^ the puraner raided his action 
against the magistrates^ on the ) 7 ^ of August, 1 190. 
Bat this meaaure prodoced no step on the part of 
tbo magistrates, or change in the habits of Robert^- 
son. All this was fully proved* Confessedly too, 
during the wbole nine months, at the close of which 
this course <tf di^ipaition terminated in his death, 
the magistrates had taken no cbai^e of him wfaat»- 
erer* But npoo the other hand it was likewise ad- 
mitted that the incarcerating creditors took as Uttle; 
and did never apply for his rdncarceratiout or for 
any inquiry as to the state of his health. 

Nisvertheless it was strenuously contended by the 
pursuer in that case (as in the present)^ that the 
magistvates wer« boiMMl to guard the prisoner oon^ 
stantly^ and keep him in custody at some honae 
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Junes?, within the burgh, during the whole period of hf9 

] ^^'^' J liberation, and that their failure to do so amounted 

LIABILITY OF in law to an escape. No question was ever niore 

Tw clsirJir ^"^'y argued. The interlocutors of the Lord Ordi- 

LiBiRATioir nary assoilzieing the defenders were redaimed 

UNDBR ACT against. On advising the first petition with answers, 

^In^^^^^' a condescendance was ordered. The deliverance on 

this condescendance with answers ^^ repelled/ the 

^^ objection as to the certificate not being upon oath^ 

'^ but allowed a proof." Both parties reclaimed, and 

the Court, upon these p^rs and minutes of debate, 

^^ ordained the parties to prepare interrogatories 

^^ either by mutual agreement, or at the sight of the 

^^ Court, to be transmitted to the clerks of tbemost 

^^ considerable royal bui^hs in Scotland, respecting 

^^ what has been the general practice thereof ia li- 

^^ berating persons confined for civil debts, in terms 

^^ of the act of sederunt, labouring under dangerous 

5^ diseases, whether such liberations do proceed upon 

^^certificates granted by their medical attendants 

" upon soul and conscience, or upon oath taken 

" before the magistrates." 

By agreement of the parties, these inquiries were 
extended to many other bui^hs, and were made by 
interrogatories in these terms : 
' ^'1. In liberating a prisoner confined for debt in 

5* the case of sickness, what evidence do you require 
*^ of the state of his health ? Send copies of the 
" form of that certificate from your records." 

** 2. Do you assign the prisoner any particular 
^^ place of residence during the continuance of his 
^^indisposition r Or upon what terms do you grant 
f ^ his liberation." '• . , , . 
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*• 3. Do you take any security or bond of caution June 27, 
** from the prisoner at his liberation ? What is the ^ ^^^' , 
** nature of the security? Transmit a copy thereof,** LiABiLirror 

" 4. Do you take any charge of, or make any in- J^^aseT^ 
^^ quiries after, the conduct and behaviour of the pri* libbratiov 
^^ soner during his being out of prison? Do you underact 
"placefeim under any guard?** opsedbeuht, 

^* 5. Has any alteration taken place in the man^ 
'^ ner and form of certificates, or part of the pro^ 
^^ cedure, of late years ? If so, point the same out, 
^ and transmit copies of both old and new forms.** 

^* 6. Do you make any diflference, of in any 
^* manner of way vary yt>ur proceeding, certificates, 
^ or bond^ where there is ojqaosition on the part of 
^* the creditor to the liberation of the debtor, or 
** where there is no opposition ? '* 

Answers were obtained on all of these points, and Memorial for 
a proof at large was also taken. With respect to ^^^^^ 
the form of the certificate, it appeared that the 
Court itself had recently before appointed libera* 
tion in the case of a Mr. Rankin from Falkirk, 
on a certificate of Mr. Alexander Wood, surgeon^ 
upon soul and conscience, and that the practice of 
the burghs was various. As to residence, one half 
of the burgh answered that they ^^ were not in use 
'^ to fix any house for the residence of the debtor.** 
Id the other half it appeared that they sometimes 
pitched upon the debtor's own house, ^^ whether 
^ within the bui^h or not;** sometimes upon other 
houses within the burgh. All without a single ex- 
ception answered, that it was ^^ not the practice to, 

keep any guard on, or take any charge of, the 
" debtor after he was liberated, or to make any in« 
5 
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^ qtnry into bii oonduct ; '* and Aofcwer than thirty 
eases were stated to iHvstrtte tbo prqctke of th^ 
itiABiLiTy OF btrrgh of Canon ga to itself. 

wcW™ With respect again to tbe actual conduct and 

LisBH^Tioa habits of Robertson^ the proof folly established the 

vl^^J^" whole particidars wbieh bavil been akeady stated 

ovssimvin^ upon the case, which was folly pleaded itt mutual 

memorials. The Court sustained the deftaces and 

essoitaied ; and a long and able petition againat this 

interlocutor waa refused without anawfera^ 

The Reqio^identi hsfre had access to notes^ from 
which it a}^)ears:fhat the distinguished Jtfdgd then 
m the idfaair wai of opinioa^ that ^^ tbe fonn of cet^ 
'^ tific&ta had in practice baeil various^ bnd that it 
«^ would be wrong id tbe Ceiart to put toonaiVow 
** and rigid a construction upon tbe act of sedartmt; 
^ jbr the power of tbe Court to iftlroduce such a re- 
** gulation, sind to tbrow the load off theanselves 
*^ upon the bui^^ might be doubted/' Hia Lkh^ 
ship indeed efaaenred, that tbe ohiaf '' difficulty of 
^lls^ cSase atose from At eireumatanra that the 
*^ agent of the creditors bad Required tbe certificirte 
U to be sworn to, yet this was overlooked]; " bnt be 
idsd remarked that ^^ tbe situation of magbitrates is 
^ hard^ and the act of sederunt ought to be re<otw 
^^sidensd. Tbe oatb required by the actof esde» 
<^ riint must fbr the Uxmt part be extra-judicial f < d* 
^^ ix-pMTtti as intimation is not necessary^ nor is aoy 
^ preoise forua of an oath prescribed* Tbe practice 
'^ of tbe Gadongftte is matcriaK Prisoners for debt 
H are oAenoat conffned tbsre. Eillier a new act <yf 
^ eederuttt aheuld be made^ layii^g down the forms 
^ iQore pinaeisely^ or a ebuse mtroddced in the pro^ 
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^^ pcbed act of pM-Iiimeiit fw bwgh tufytfbf or new June ef, 

'^lamakrupi aot« The jkHsoner ought to be jmbo^^ ^^^'^\ ^ 

^^ lb a certain bovw tamed i and if eountry air ii LiA«tLi¥t o^ 
f nectMonf^ iohlf^ may not a h(M$ in th€ iauMfy^ ^^Sutf 
^ m^mar ta ikebur§h as possible, "with a garden ^f LttukkfttfH 
'* captain othar graandSy b^fiMd up&n, &itk e&n^ VvltSet 
'fcurrence of the sheriff or mhstitute ? And if •^*«w«tr»t, 
^ €kution oannot b^ found to the Lvtem of the debii 
'^ ^ht him and his friends at least pa^ or find stmrity 
'^far indemnifying the magistratai of the edfpUMO 
^^cf a guard."" 

The Lord Juetkni Cfork (M^QttMfl) indft)6d to 
lUqk, that sfuakr Wi ^ out ^f th6 ^UeMkfti> e^ 
^ mnflnenient MritbfH the blirgb n^M n^etsimfy ; M 
^f'tbo t^ry purpoM &{ Mha lib^^ttott is^ tbif tb€^ 
^ pritonar mAy te^wat health. It k Moogh %b An4 
^mffiawnt iMuritf to i^dinmiK hhiiwbaiifie^m). 
'^Ili6 hardahify OA tnngitcvates WdoM be iijtto)«rtfb)^ 
•♦if otbewiae** 

• • ^ Lord Haodetiand wncufr^di itnd Hke#i#e' 
•^iboaded hU ^dpinion utk>a the oifcuMsiafioa thM 
^ tiio oradttoi^ did not tipp\y 16 weiMntnit kial.** 

hatd E»gtoiH tttid 4 di^^«f 4if th^ t^kiet Judges 
were of tba iami ^^inioft t b«(t lAtd« Dreghottti 
€raig) and Ab«r(i#o^bf5 tbodghfe tb«t the mk^ 
trates had failed in their duty^ '' particularly M fd 
^ the negjMt o^ tho oAtb^ ntnA tidfi appointing a 
^ plaee of fesideMei and in tqkitig n^ 8t0p after th^ 
*< amniEiMms wki ex#aoted.^ 11ted6^ however^ k wiH 
ba mcoiltetedai are eiracHD^tiilce^ m to att of wbidh 
the lUspondanftii in tb^ pnemit iise^ ba¥e fii5te^ 
mast aorreqtly^ 

IHie Second ai)4 only other mm trhieb^ a^ fitf Ht Fofdjccr. 
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June f7, the Respondents have discovered, was ever tried on 
^^\^* _ ^ J this point, was that of Dr. Dingwall Fordyce 
LIABILITY OP against the Magistrates of Aberdeen, likewise de- 
wcl^^JT ^^^^'^ ^" ^^^ y®*"" 1793, after that of Forbes. It 
xjBBRATioir was reported to the whole Court by the Lord Jus- 
uvoBB ACT tice Clerk, Ordinary, upon a proof and informations 
fS;*^'*^^' drawn by Liord Newton, and Lord Meadowbank, 
Magistrates of then at the bar* From the proof, it was established 
^^^^Z\^ that Ross, a butcher in Aberdeen, the debtor, im- 
ported. prisoned in the tolbooth of that burgh, had been li- 

berated without the consent of Dr. Fordyce, his in- 
carcerating creditor ; that he went home to his. own 
house and trade during his liberation ; and, upon 
one occasion, was at Inverugie in Banffshire, thirty- 
three miles from Aberdeen ; upon another occasion 
had been at Overhills in the parish of Belhelvie, six 
miles from Aberdeen, and had staid two days there 
attending a cattle market; and that he was habi- 
tually and constantly, not only free from any guard 
or restraint, but living and employed as he would 
have been when at large in perfect health. Never- 
theless, the Court, upon the same considerations 
which dictated the judgment in the previous case of 
Forbes, not only assoilzied the magistrates of Aber- 
deen, but found them entitled to expenses of 
process. 

It will not be overlooked in this case, that the 
matter at present in question is the meaning of an 
act of sederunt, or rule of Court. The judgments 
in these two cases were precisely upon the same 
point which is at issue in the present case, and given 
in favour of the defenders, in cases stronger than the 
present for the pursuers. It was peculiarly the pro- 
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▼ince of the Court of Session to interpret the mean- June «7, 
ing of their own rule of court. From the words of l^^^' _^, 
the act of sederunt, and from the practice which, it liability op 
i^pears from these cases, had been had under it, it Jl^cldBs^oF' 
sieems to be abundantly clear, that these cases were libbratiow 

,1 J .J J .OF DBBTORS 

wen aeciaed. uvdbbact 

But even if the decisions in these cases had been i^**^'*^"' 
more doubtful, and had introduced a practice con- 
sonant to them, the Respondents conceive that the 
magistrates of royal burghs were entitled to look to 
these cases, as having given the true interpretation 
to the act of sederunt; iind that if a pursuer, as in 
the present case, had sustained no injury whatever, 
the courts of law would have hesitated togive judgr 
ment in his favour in a case so highly penal, where 
magistrates had only acted in conformity to decided 
cases. 

But the Respondents submit that it is net neces- 
sary for them to ai^ue their case thus : they found 
upon no new practice introduced since these cases 
were decided, but upon the true sense and meaning 
of the act of sederunt, and the practice which all 
the burghs have had under it, downwards to this 
day. 

On the other hand, the Appellant founded upon 
several cases, decided before the date of the act of 
sederunt : Nisbet v. Drummond, Haddington, 2Sd 
July, 1605; Lord Applegirth, supplicant, 1st Dec. 
1609 ; and Poplay v. Magistrates of Edinburgh, 
14th July, 1668. In the first of these cases it was 
found that, if a magistrate liberated a person con- 
fined for debt, it did not excuse the magistrate that 
the party re-entered himself to prison ; this had no 




rd^ion to % G9fiA lof libfgpfitjo^ Ibr ill bealth* In th« 
^ 9#coad of tbem^ « libfrgtwn was p^rmi^M <» «e- 
l^i^MTV^F wunt of b94 b^^ltfa) tb^ pifty bsj|»g 9rd6rc4 to lb 
uT^JIiw'Vr " tmn»porte4 *^ 1^ te)ttpe in thp kwD, upon ipfuitioa 
i.i#9MT^^ <^ to be a prisoner fch^re, iiii4 |;4> wHim i^ pi'ison upoa 
oHw!^V '* recovery.'* In the third of them, th^ QMg4iti«bB9 
flwmfi»T, ^ Bdioburgb appffir ta bl«^e faeen fMnd HaWa for 

a 4^, having nslafMed the d^l^t^i* in t^tremi^ who 

4i^ouiof g4¥iU 

to th^se C9$^ th?r9 is notbiftg hostile to tbe IT* 

gWBfii^t lpa9iotain^d by t.b0 Respondents i besid^i 

the vnatter has ^ince j^n reg^^ibed by the edit oi 

Town of Bre- The Af p^lWiH f^ujided «l8o upon the befoTMnen^ 
ifD^lT'' liofwd m^ of thaTwn qf Brechin v. Tmn ^ 
Ihi/^dk^^ vkifh Mfwioiied the «takii^ of <Aie eet of 
sederunt^ particularly upon that part of the. oeae 
wbich 9ieptif09(ed« ^ ^t^atmagi^Uailes ofbvghetiijive 
^ only power tp let prisooers qonpue out of tbeSr tol^ 
<f booths uT¥kra guard, in tbe 4f%tfem^ bwai4 of 
^ their life by si^kne^f •** It is suffiti^i^ also ^pon 
Ibis^ to fe&r to the ^t of sederunt itself; wbto it 
regulates the mode of eolai^iog prisoners on tf bill 
of health, it says nothing of the necessity of k 
guard. 
Stair, B. 4. The Appelleot alio founded upon a pe^siiee m 
tit. 47. §22. j^j ^^r^ Institute on thi^ point, i6 whicb h\% 
I/Nrdsb^ aeys, that ^' Che Ix>rds, by Mt f^ sederiMntf 
'^ 14th Jupe, l70l> pi^ibited the Magistrates fi 
^' Edinburgh to suffer prisoners to go out ^^ithoot 
^^ particular warrant, or the magistmtes of otbei' 
^^ burgibs not finr distant, except in the iouBmency of 
^^<l9atfi2 end where siich warrant is gmotedi 4be 
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^^ ^sg)0tmteft ought W choose the pUce pf the pri*- June 27, 
*f AQfier'« fthpd^, tbiitrtbe sane be secure^ «j:ul guards V^'^' _^^ 
^.^tteodiogV* The AH)ellaiit stated that this doc- {.za^ilittot 
tirme of Lord l$taMr's was the naore worthy i>f atton- J^j^^JJ* 
tifMi^ as his Loridfth^ had been appointed President x-iwutzox 
of the Co»r* of Sefesioa raoeotly befoio tl»s aet of owf^^* 
sederunt was wtde*^ ogiwssffja;, 

2t is Aot Dcpessary to say any tiMOg of the autho* 
rity which is due to .the ejpi^iious of that fBOSt ei»l* 
ncot person ; hot in 4ev»)^ pajrticulsre he does not 
slate this act of sederunt aqcuratety : jit says nothing 
as to the 'f inagiatmte^ of Ediohurgh, or the i9Bgis« 
^ traies of other birghs ooit far distant^*' to whom, 
isi bis Lordship's view^ the act of eederiic^ faad been 
eanfinod; nor does it asy any tfaivg of the ^^ pAsce 
^af the priaoner*s abode bemg eeo«re» aad guards 
^ attending/' It is sufteient as to this to say^ that 
aaiversal practice has eKplaioed the act in t^is f^ 
ipect. 

The Appellant also referred to a ^ivtum of Lord Bankton.B.u 
BMiktom oa this subject HU Lordship, treating ^'^' ^^' * ^^' 
sC A prisoner liberatad on a bill <^ healthy saya ; 
" And if he is returned to prison on his ponvaWys- 
^ cmoe, the aaagistrates are free ; but if he ^Oflpe 
^^ limy are liable for the debt, because they ought 
'^ to have had a guard upon him to prevent his es- 
" cape : atid this is settled by act of sederunt/* It 
sppeais atrange that tiie Appellant should have ra- 
it^ on tbis passive; in the first part of it, it is 
clear that Jais Lordship considered that there was 
BO e$capa if the person liberated was <^ returned i§ 
^' prison m tds cofroalescenos'" According to Lond 
BMkton's view, the ms^trates in this case ^'jirc 
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June 27, ^^ fvttV It caiinot be disputed that Wight was re- 
?^|^' ^ turned to prison even before his convalescence. With 
tiABiLixr OP regard to the latter part of it, which mentions that 
MAGISTRATES <c ^jj^ Hiagistratcs ought to have had a guard upon 
LiBBRATiov ^^ hiui to prcvcut his escape,** and that *' this was 
u»BrAcT " settled by act of sederunt," it appears that his 
®"""'"> Lordship had implicitly followed Liord Stair as to 
this : it has already been noticed that the act is si- 
lent as to this point of a guard. 

The Appellant also founded on a passage in £rs» 

kine, B. 4. tit. 3. ^ 14. on this subject, to which 

the Respondents also implicitly subscribe. 

Fullarton and The Appellant also referred to a case of Fulktrtan 

Mwriiuatei of ^^^ Kennedy v. the Magistrates of Ayr^ where io 

ATr^FscColl. a circumstantiate case (very indistinctly stated in the 

1781. ' report) the magistrates had been found liable for the 

debt of a person liberated on a bill of health. It ii 

impossible to discover upon what grounds that case 

was decided ; but it seems clear that there was one 

good ground for decision against the magistrateSj 

the not remanding the debtor to prison on his re^ 

covery. The facts of the present case were very 

different. 

The Appellant also foundeil upon the cases oi 
Gray v. the Magistrates of Dumfries^ 7th Dec, 
1780 ; Pur die and Co. v. the Magistrates of Mont- 
rose, 29th June, 1786 ; fVilson v. Magistrates oj 
Edinburgh, 8th July, 1 788 ; and Shortbread v. MO' 
gistrates of Annan, 8th June, 179O; but none oi 
these have relation to the case of liberation on a bill 
of health, but to ordinary cases of imprisonment 
As such they can have no application here. 
The Appellant also founded upon certain 
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relating to liberation of debtors on account of ill June 97^ 

health, but of a class totally differenk from the pre- , ' ^ 

tent. These were the casos of Charles Stewart v. liability of 
the Magistrates of Edinburgh, 20th Nov. 1799, Tn ci^IsT 
mnd Macqueen v. the Mas^istrates of Dundee^ in i-iberatioit 

OP DbBTORS 

1Y98 and 1799, (>^ot reported). These cases relate under act 
to the question, what degree of freedom the magis- ^^gf^^*"*"' 
tretes of burghs can be compelled to allow to debtors 
liberated on account cf ill health. It is obvious that 
this is a matter of extreme delicacy. Jn the first of 
these cases, the magistrates had sent a person li- 
berated for ill health to the house of the captain of 
the town-guard, where he had a private room ; ii) 
the other caiie Macqueen had been unable to obtain 
m ctssio bonorufhy and tlie magistrates of Dundee 
bsving reason to suspect tha.t he meant to leave the 
'country, though obliged to liberate him, gqarded 
hnn in a private house. In neither case did the 
Court interfere to give explicit directions to the ma- 
gistrates. 

The Appellant also referred to the cases of Lind- 
wgr, 27th Nov. 1797; Donaldson, 6th Feb. 1798; 
smd Mackenzie, 9th March, 1799, for the purpose 
of showing what species of imprisonment will en- 
title a person to obtain a cessio bonorum. The Rfe- 
tpondents do not find it necessary to enter into these 
eases ; they have been well decided, and have no 
telation to the present case. 

The Appellant also urged, that the magistrates of 
CSinongate themselves had put the same construc- 
tion on the act of sederunt that the Appellant con- 
tended for ; that they had assigned him a particular 
faOQse to reside in ; and that the bond of caution 

VOL. V. I 
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June S7» Stipulated that be should reside within the burgbf 

v^'J' J and not go out of the jurisdiction. These points^ 

LIABILITY OF howcvcr, relate to the question what the magistrates 

iw CASM of" ^^ entitled to require from the prisoner before un- 

LiBBRATioM dertalclng the responsibility of bis liberation on a 

DNDBR ACT bill of health. But the question of their liabilitjf 

°"*"**^"^» must be judged of upon other and very different 

grounds ; upon the meaning of the act of sederunt, 

the usage had under it, and the authority of de* 

cided cases, all which the Respondents consider to 

be clearly with them. 

Mr. Leach and Mr. Abercromby (for the Appel* 
lant.) The act was made in consequence of the case 
of the Town of Brechin v. the Town of Dundee^ 
1 671 9 and was declaratory of what the law was, 
and intended to explain more distinctly the^magis- 
trates' duty, without doing away that restraint which 
was a means of recovering the debt. The Judges 
however thought themselves bound by the two cases 
of Forbes and Fordyce. The decision in the case 
of Forbes was most extraordinary, for the Court 
appeared to have thought that the magistrates might 
give any liberty to the prisoner, preventing only hia 
escape out of the kingdom : and this was what th^ 
considered as the meaning of the act. In the pre- 
sent case two of the Judges were for the defendants, 
on the ground of the act of sederunt, independently 
of the authority of the cases ; two of the Judgei 
were for the pursuer, and one Judge (the President] 
was for the pursuer on the principle, but thougbi 
that as a Judge he was bound by the two cases. Th< 
President was astonished at the decision in the casi 
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of Forbes, and, among his able observations on that June $7, 
case, asked why, if the magistrates had no more to ^^^^\ _ j 
do than to prevent the prisoner's escape out of the liability of 
kingdom, they took him bound to reside within the fj^cABEs^oF* 
burgh ? If there were specialties in the case, the libbratiok 
Judges had not decided upon them, but entirely on uvdbr act 
the general principle. The meaning of the act was o|«*»«*""» 
clear, that the prisoner should reside within the 
burgh ; and on the evidence it was an undoubted 
fact that Wight had never resided in the place ap- 
pointed for him within the burgh. They gave no 
answer to that, but that the non-residence might 
have taken place during the six weeks from the time 
of the interlocutor in the cessio, and the time of 
the reclamation by the Appellant. This was a sin- 
gular statement, because then the sureties were dis- 
charged ; and how came they to call upon him to 
render himself to prison, and he to do so ? But 
there was no necessity to reason from this inference; 
for Wight was not entitled to his discharge under 
the interlocutor till extract of the decreet, which 
however never was extracted, as it was opposed with 
success. It was true that the Appellants agent was 
asked whether be wished that Wight should return 
to prison, and he answered, no : but did that excuse 
the manner in which Wight was at large out of pri- 
son ? As to the promise to give notice, that was ful- 
filled by the protest ; and as to the borrowing of 
the caption, the letters of caption were required in 
order to be stated in the action ; and it was not ne- 
cessary that the magistrates should have them for 
the purpose of bringing the prisoner back again, as 
he was hound under the obligation to return when 

I 2 



116 CASES IN THE HOUSE OF LORDS 

June 37, called upon. The true question was, whether it was 

]^^'[' , the meaning of the act of sederunt that magistrates 

LIABILITY OF should bc at liberty entirely to release prisoners on 
MAGISTRATES ^^^ grouud of ill health. The law on this subject 

CASES OB *^ #• • • • /• 1 

LiBERATioMT was thc Same before as it was after the act 6f sede- 
c*DER ACT* ^^y ^^^ a laxity had taken place in practice, which 
•oFSBDBRoirr, occasioned that act. The same laxity however 
seemed to have taken place lately, which appeared 
to be sanctioned by the case of Forbes, a decision 
made in direct contradiction to the act. {Lord 
Eldon, C. When the Court made an act of sede- 
runt, and then declared in these cases wtmt the 
meaning of its own act was, was it for a gaoler to 
Bay, No, you dont mean that?) That was a cirr 
cumetance which rendered it of great consequence 
to appeal this case. 

Sir S. Romillif and Mr. Siuipion (fof the Re- 
spondents). There were two views to be taken of 
this case: 1st, on the general principle; 2d, on the 
specialties. The Court below had decided on the 
general question, not thinking it necessary to advert 
to the specialties. If the judgment of this house 
should turn on the general principle, the present 
case was most important, not only with respect to 
the liberty of the subject and the responsibility of 
magistrates, but with regard to the state of the 
general law of the land. It was for their Lordships 
to determine, whether, where a point of law was 
laid down in a long train of decisions, and aqted 
upon for a long course of years, it was not to h% 
considered as settled till that point came to be de- 
cided by the House of Lords, leaving it uncertaia 
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what the law was in England as well as in ScotUn^, June 97^ 

Fytche v. Bishop of London^ was the only ca$e in ^^^ _ J 

which it had heen said here that ):he law was iinaejt^ liabii^^ty pi 

tied till settled by the House of Lprds. There was no "t^l'^J^^ 

case but that^ ijn whiqh this Hou$e had acted op sqch LiBERATioif . 

a principle ; and the decision had been riaceivei) with und^r^t^"^ 

great surprise by the whole profession, ^nd consi- J^^^^^w^ 

dered ^s a solitary instance not likqly to QCcvQ* ^giaipt '^ 

{Lord Eldon, C. Lord Thurlp^ und Eyre, Ch. ^^ 

said they did not mean to contradict the depisionSi 

The way in which they argued was^ that ther^ was 119 

such train of decisions.) It was certainly too strong 

to say, that the decision of th^ House proceed^dl 

on that principle. But here the case of ^orbe/i 

had been decided more thf^n twenty years ago ; an4 

it had been acted upon uniformly till the year ;18l3j, 

when it was questioned in this case. The Court too 

there decided upon its own act of sederunt. Then 

what their Lordships were called upon to say was, 

that the decisions of the Court below, interpreting 

their own act of sederunt, were of no authority till 

sanctioned by this House, which was to tell them 

the meaoing of their own act. The long acquies*- 

cence in these decisions was equivalent to confirma^ 

lion by this House ; and the decision in the case of 

Forbes went further than the present, for it did not 

appear that there a certificate on oath was required, 

or that a house was appointed. They must argue 

that, if the prisoner was out of the jurisdiction one 

yard (that is, out of the precincts of the town, 

for the act did not there mention the word burgh, 

and town had no clear meaning, and was not a 

nomen juris in Scotland), the niagistrates were 
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June£7» liable for the debt. Attending then to the terms 
[^^^' J of the act they had to consider what the situatioa 
LiABtLiTT OF of the oiagistrates would be, if their constructioQ 
i» cIsmVf" ^^^® ^° prevail. By the act, the magistrates were 
LiBBRATiow bound to enlarge the prisoner upon evidence that 
UKDBR ACT his lifc would be endangered by confinement. And 
^fni^^^^""' it signified nothing that the sickness was produced 
by the intemperance of the prisoner himself, if) in 
fact, his life was in imminent danger. Besides, 
there was no evidence that the magistrates were ia 
any way apprized of his being out of the burgb. 
It would be a most extraordinary law which would 
compel the magistrates to set the prisoner at liberty^ 
and then to be answerable for his escape. The act 
was of a penal nature, and ought to be construed 
strictly. The magistrates were not to permit the 
prisoner ** to go out of prison, except in case of 
*' the party's sickness and extreme danger of life, 
^' &c. and that in that case the magistrates allow 
^^ the party only liberty to reside in some house 
^' within the town.** How could it be said that in 
this case the magistrates allowed him any other 
liberty ? They did not allow it. A man did not 
allow what he had no notice of; and the magis* 
trates had no notice of the debtor's non-compliance 
with the conditions till two days before the com- 
mencement of the action. All that the act required 
was mentioned in the bond. They did not contend 
for a guard ; and Bankton said, that if the debtor 
returned to prison the magistrates were free, and 
here he did return. The Judges in the case of 
Forbes took the precaution to get answers from the 
magistrates of different burghs, as to what bad been 
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done under the act ; and the answers were that they June ?7, 

. 1817 

had not been in the the habit of employing any . L ___j 

guard, or making any inquiry, whether the debtor liability op 
complied with the conditions. It must therefore i^VaIzs^I^' 
he the business of the creditor to observe him, and i-iberatiok 
to give notice to the magistrates that he did not undbr act 
comply with the conditions of his release, and had je",°**^"' 
forfeited his title to the indulgence. The case of For- 
dyce followed, in which it was proved that the debtor 
was thirty-three niiles from prison. The law there- 
fore on the general principle had been settled, and 
it was no longer open to this House to question it. 
But secondly, though the opinion of the House 
should be against the Respondents on that point, 
yet the' Appellant was precluded by his own acts 
from succeeding in his action. The debtor was at 
large on the IQth of January; and then the Appel- 
lant's agent, when asked whether he wished that 
Wight should be returned to prison, desired that 
nothing might be done till he gave notice, and pro- 
mised that he would take no step without giving 
previous notice to the magistrates. All complaint 
was thus waived until notice; and immediately upon 
notice by the protest, Wight was called upon, and 
did surrender himself; and the gaoler refused to 
take him, as the Appellant had taken away the ori- 
ginal caption, which by the law of Scotland it was 
necessary for him to have as his authority for keep- 
ing the debtor in custody. 

Acts of sederunt were now with great propriety 
limited to matters of judicial form, and any altera- 
tion in the law must be made in another manner. 
All that the creditor could require was that the 
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Junr 27, debtor should be confined on bis convalescence, and 
\^'^' 1 J that during his release he should reside near enough 
LIABILITY OF to bc subjcct to thc observation of the creditor. 
^Vase^oT "^^^ '^^"^ ^"^ caution were the security of the roar 
LiBRRATioir gistratcs, with which the creditor had nothipg to 

OF X)EfiTORS 

UHDER ACT do. Thcy might relax if they chose. 4^11 the crp^ 
1671*^**"*^' ditor could require was that the debtor should be 
imprisoned on convalescence.. By the act, tb^^ resN 
dence must be limited to the town, yvhx(^k wa5.a 
loose word, as town was not a nonien juris in Soot*? 
land. It was not the meaning t);iajt the dcbtpr^bould 
not breathe the air of the country. If a|; anytime 
of the day he was within tb|e lia|its^ the wprd. re^Viie 
was complied with. The sole criterion of e^cppe wat, 
the debtor's not returning on conv^jescenqe ;,^md ia 
no case were the magistrates liable if he 4^^ return 
on convalescence ; the essential point was the sick* 
ness, and, in the cases cited on the other side, that 
circumstance was wanting. The precedents, since 
the time the act was made, were decidedly in jbvour 
of the Respondents. The evidence amounted only 
to this, that Wight was, during the period of,, his 
release on account of ill health, in some places out. of 
the burgh, particularly in Surgeon's Square, which 
was however within the jurisdiction of the magistrates 
of Edinburgh, the superiors of the Canongate. 

Mr. Leach (in reply). Their Lordships were called 
upon to give a general construction to the act, but 
were not called upon to reverse a train of decisions. 
There was only one case to be reversed ; and that 
was one where the Court, instead of looking at the 
act, sent to the gaolers to ascertain the practice. 
1 
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The act said there must be a, certiBcate oq oath ; June sn^ 
tl^at case decided that the magistrates might dis» 1 ^^^^' ^ , 
charge without oath. The act s$iid that the debtor ^.iability p? 
roust reside in a house within the burgl> ; that case J^casmIJf^ 
decided that the magistrates might peripit him to go librratiov^ 
any where. The object of the act. was to remedy uwder act 
the. mischief of too much indulgence. The magisr J>"*w*F^ 
trates were restrained from suffering persons in their 
custody to go out of prison except only in case of 
sickness and extreme danger of life; and if th^ 
granted, this indulgence except with the conditions 
prescribed by the act, they were to pay the debt. 
This was the true.iprincjple: it was notion pbligatiAKi 
upon^ but a permission, to the magistrates; to graiit 
this indulgence. upon certain conditions; and what 
were the conditions ? The magistrates were " to al- 
^^ low the party only liberty to reside in some hous^ 
'^ within the town during the continuance of bis 
'^ sickness, they being always answemble that the 
^' party escape not."" But now it was said that the 
magistrates might allow the party to go wherever 
]be pleased within the kingdom. Where was the 
hardship that the magistrates should pay the debt, 
in case the party did not comply with the condi^ 
ttons ? They might appoint a guard at the prisoner's 
expense, or take proper security, which they did in 
this instance. £ven their own interlocutor showed 
that the debtor ought to be confined to a particular 
house within tlie burgh, and that if he was out of 
the burgh it was an escape. They did assign him 
a particular house within the burgh, but their 
keeper did not confine him there. He never was 
tliere. It was all mere mummery. It was impos- 
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June n, sible to look at the act without being convinced that 
[^'^' , this one judgment in 1793 was in direct contradic- 
LIABILITY OF tion to it. {Lovd Eldofi^ C Does it appear what 
Tn cASM^op* the law of Scotland is on this subject, where there is 
wBERATioir a recapture before action brought?) The action com- 
vmBRACT menced with the protest on the 10th May, I8O9, 
wMMnxm, ^jjj jjjg debtor was not then in prison. They said 
indeed that they could not then imprison him^ as the 
Appellant had taken the caption from them. Bat 
there was nothing in the objection ; for the debtor 
was taken bound to return when required ; and at 
any rate the caption^ though in the hands of the 
Appellant, might be considered for this purpose as 
in the hands of the gaoler, and might have been 
actually in his possession if necessary. The debtor 
was never called upon to return till after the protest 
had commenced the action. With respect to the spe- 
dalties they were not considered in the Court below 
as affecting the case. The debtor had been at large 
ten days before the interlocutor in the cessiOy and 
the escape had been perfected before that judgment. 
But at any rate a debtor was not entitled to his dis* 
charge under it till the decreet was extracted, and 
so it had been decided. Then they said that, after 
the 19th January, he was out by the Appellant's 
permission. But where was the permission ? The 
agent asked for a copy of the bond and caution, and 
found that the debtor was bound not to leave the ju*- 
risdiction. That being the case, the agent said he 
did not wish that Wight should be returned to pri- 
son, and promised to take no step without notice. 
That proceeded on the supposition that the condi- 
tions were to be complied with, and did not dia- 



ON APPEALS AND WRITS OF ERROR. 1S3 

shirge the ma^strates from the performance of their June 97, 
iuty under the act of sederunt. l^^^' _^ ^ 

LIABILITY OP 

Lord Elden, (C.) This is an appeal in which it is J^cIsm^^ 
Dontended that the magistrates of Canongate are an- i-ibbratiow 
iwerable to the Ap|)eUant foradebt due to him from uvdbr act 
a person of the name of Wight, in consequence of ^"f^*"^^'*^' 
their having allowed Wight to escape out of their Judgment. 
BUBtody. I do not mean to state the circumstances J"°«2^*^8^7. 
of the case at length ; but the Court below thought 
that under the act of sederunt, 1671, the Respon* 
dents were not liable ; and yet I should have some 
difficulty upon that point, if the construction of the 
act had not been in some measure settled by prior 
decisions. 

It appears that, before the act of sederunt was 
nuide, magistrates were, by law, bound to great di* 
ligence in the confinement of prisoners ; but by the 
humanity of some, and the negligence of others, 
the practice became a good deal relaxed ; and in 
consequence of that circumstance this act of sede* 
mnt was made. 

^^ The Lords considering, that albeit by the law Actofsede- 
« magistrates of burghs are obliged to detain in sure |lgJ\*/"°* **' 
'^ ward and firmance persons incarcerate in their 
^ tolbooths for debt ; yet hitherto they have been 
^ in use to indulge prisoners to go abroad upon se-^ 
" veral occasions, and it being expedient that in 
^ time coming the foresaid liberty taken by magia- 
^' trates of burghs should be restrained, and the law 
^ duly observed, therefore the said Lords do declare, 
^ that hereafter it shall not be lawful to the magis- 
^' trates of burghs upon any occasion whatsomever^ 
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Jane 27, " witbout a waiTftnt (torn his Majesty '3 Privy ConiH 

i^'^' ^ " cil, or the Lords of Session^ to jiermit any per^ 

LIABILITY OF " son incarccratc in their tolbooth for debt, to go 

w cAiBs^oT* *^ ^^* ^^ prison, except only in the case of \the 

LiPRRATioir <^ party's sickness and extreme danger of life ; the 

vvDBR ACT ^^ sgme being always attested upon oath under tbt 

^s9BRUKT, u baud of ^ physician, qhirurgeon, apothecary,. :Qr 

'^ minister of the gospel in the place" (the persons 

holdiiig these characters being therefore made judges 

of the fact); ^^ which testificates shall be recorded in 

*^ the town court books. And in that case, that the 

^' magistrates allow, the party only liberty to reside 

^' in (K>me house within the town, during the coa«» 

*' tinuance of his sickness ; they being always an? 

'^ swerable that the party escape not, and upoa bis 

^* recovery return to prison. And the Lords declare 

y that any magistrates of burghs who shall cpotmr 

^^ yene the premises, shall be liable in paymeot pf 

f* the debt for which the rebel was incarcerate." 

Your X^ordsbips perceive, therefore, that, ^pon 
such an attestation of sickness and extreme danger 
of life, the magistrates are to allo^ the prisoner 
liberty to reside in some house within tbe town, 
during the continuance of sickness, they being an- 
f^rerable that he escape not. 

. Wight had been incarcerated in the Canongate 
gaol, and, in consequence of the certificate upon 
oath of a physician, that his life was in imminent 
danger, had been liberated on the security of him^ 
self and two sureties, that Wight, during his tem- 
porary releasement for the recovery of his healthy 
would restrict and conform himself agreeably to the 
jterms and oonditions of tbe said act of sederunt. 
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by residing in some houie within the burgh, and Junes?* 
would on no account go beyond the jurisdiction of ?^'^' , 
die same, and that he would return as soon as he ttABiLtrr ot 
Kcovered his health, or when required : and the J'^^cIsm^™ 
Appellant insists that the magistrates, in their pro* liberatiov 
ceedings with respect to Wight^ contravened the ujtdeb act 
l^visions of the act of sederunt. i^/,*'''*^*''' 

Setting aside the specialties of the case, it ap- 
pears that Wight was liberated^ and remained out 
of custody for about nine months ; and that during 
that period he had been spending his time some* 
times in taverns, at other times in the gaol, and had 
been sometimes seen out of the jurisdiction of the 
burgh. Now, whatever opinion might have been 
entertained as to the proper v construction of this 
act if the point had come before us twenty-two or 
twenty-three years ago ; yet now, when the con* The construc- 
atniction to be put upon it has been settled, by the a^ "j^tdcdV 
€ourt which made the act, in two previous decisions, thccaeesof 
and has been acquiesced in since 1793s it is rather Fordyoe. 
too much to say that the judgment in this case 
otigbt to be reversed upon that ground. Your Lord- 
ships will observe that this is not an act of parlia- 
ment, but an act of sederunt, an act of the Court 
itself; and, in 1793, two cases, depending on the 
construction of this act, came before the Court, 
Forbes v. Magistrates sf Canongate, and Fordjfce 
V. Magistrates <f Aberdeen. And there the per- 
sons liberated paid as little attention to the obliga- 
tions of their bonds as Wight is alleged to have 
done here ; and yet, in these cases, the Court, con- 
struing its own act^ held that the magistrates were 
not liable ; and when the magistrates have been so 
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Jooe «7# instructed by the Court twcnty-two or twenty-three 

1^'^' J years ago, and have acted on these instructions ever 

LIABILITY OF sincc^ it scems to be too much now to depart from 

wclsBs^op* ^^^^ principle. Upon that ground^ therefore, and 

LiBERATioH also upon the special circumstances of the case, ia- 

VHDEB ACT depcndcnt of the general principle, it appearai/to mt 

167*1*^""*'^' that the judgment in this case ought to be affirmed. 

Both on the With respect to the special circumstances, the 

*roand and Appellant knew that Wight was out of prison ; he 

on the special allowed him to obtain his cessio bonorum Withoixt, 

ttarlc^^ the Opposition ; * he himself took away and kept the 

|j^^^^^ letters of caption for some time : and one strong fitct 

is, that when the Appellant, by his solicitor, Mr. 

Nathaniel Grants applied for a copy of the bond of 

caution granted by Wight and his sureties to the 

Magistrates of Canongate upon his enlargement 

under the act of sederunt, and when the keeper of 

the prison records desired Mr. Grant to say " whc* 

^^ ther he wished Mr. Wight to be returned to 

'* prison,** Mr. Grant .in reply ** expressly desired 

'' that nothing might be done till he gave notice, 

*' and declared that he on the other hand would 

*' take no step without giving previous notice to the 

** magistrates.*' And yet it appears that he raised 

this action before he gave the magistrates notice that 

he wished that Wight should be re-incarcerated. 

But on the general principle it is impossible to 
place the magistrates of burghs in this state, that 

* Meaning, that no objection to the cusio was made till after 
Wight had been found entitled to it by interlocutor of 24th 
December, 1808. That interlocutor was afterwards reclaimed 
against, and the cessio was ultimately refused both by the Court 
<»f Session and House of Lords. ( Ftd« akte ? ol. ii. p. S77.) 
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they should be liable for an escape when acting in June 97^ 
conformity to the construction which the Court put }^^^' , 
upon its own act ; and if any alteration in the mode liability ov 
of proceedine in cases of this nature is necessary, >«ag"tratm 

f ® . ^ -^ ' IK CASBS OF 

It is more fitting that it should be made by act of libeeatiow 
parliament operating in future^ than to say that umdmITct 
those who were acting on the law as laid down ^mdbbuht^ 
twenty-two or twenty-three years ago by the Court 
of Session without question till this time, should 
be held liable for the debt as in case of an escape. 
It appears to me therefore that upon both grounds 
the judgment ought to be affirmed. 

Judgment affirmed. 



SCOTLAND. 

APPEAL FROM TUB COURT OF SESSION. 

Macdowal (Andrew) — Appellant. 
BucHAN (John) — Respondent. 

Jone ty 

A PERSON employed as a gentleman's general law agent in ,. * j 
purchasing lands, makmg payments, in conveyancing ^ ^^ 

and expeding titles, receives, in behalf of nis em- i^j^^i^ 

ployer, the rents of a small detached proper^ let to in- uvdee the 

ferior tenants, without any written commission as iao- ciecumstait- 

tor, and under circumstances which showed that it was ^^ ^ """"^ 

not expected that he should compel payment of the rents ^tt^V!Il, 

% y F i.i. •iS> <• EEKTS LOST 

by ultimate diligence, as m the case ot a countrv uctori ^y ^is ysG^ 
though he charged factor's fees. A considerable arreaT lect to em- 
of rent having accrued due, and several of the tenants foecefat- 
having become insolvent, the son of the oriffinai cm- ""^"^ "^ ^^* 

^ ^ "» • TIMITBDILI- 

GEECE. 
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June 2, 
July S, 1817« 

VACTOft KOT 

UAMhSy 

VNDEB THE 
CIECUM- 
STABCEt OF 
THIS CASE, VO% 
nUTtLOST 
BT HIS NiO* 
LECT TO £N- 
VOACE PAY- 
MRBT BY UL- 
TIMATB DILX- 
GEBCE, 
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ployer calls upon tke agent for payment of the amotint 

of the rents lost during the time ot bis m^na^ement by 

such insolvency ; as he might have compell^ payment 

by incarceration,^eqaestration, and a roup of dPects, 

but neglected to do sa Held by the House of Lords^ 

affirming a decision of the Q)urt of Session, that, under 

the particular circumstances of the case, the agent was 

not liable for the rents so lost. 

But the agent having been called upon by bis employer 

. for a general account, and not having kept his accounts 

in such a state that they could he readily produced, and 

! the dotayi having be^n the immediate cause of bringing 

.. ,an action for an acfcount, though the suio justly due was 

I fess than the sum claimed, and the decision below in tat 

'*V(kti-^bf the agent was affirmed abdve, it was so aflirmed 

without costs. ^v ' 



Mr. J. Mao- 
dowal lets 
BanktOQ to 



John MACDOWAL, of Logan, in 1773, be- 
came proprietor of about 110 acres of land, called 
Bankton, in East Lothian. At that period these 
lands were occupied partly by old servants of Lord 
Bankton, from whom Mr. Macdowal had the pro- 
perty, who were considered as kindly tenants ; and 
ftoiaii tenants, the remainder was let by Mr. Macdowal hi small 
patches to labouring people, who earned their sub- 
sistence chiefly as carriers of the produce of the 
neighbouring potteries, salt-works, &c. to Edin- 
burgh. 

The Respondent, Mr. Buchan, was nearly related 
to Mr. John Macdowal, and was, for many years, 
employed by him as a conveyancer and cashier, in 
paying claims against him, in lending his money, 
in making purchases of land for him, and in ex- 
peding titles to his different estates. The general 
employment of the Respondent was of a more im- 
portant natmne thaa that of a couatry factor^ and it 
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did not appear that he would have accepted of the Jane 9, 
fictorship of Banklon, with the obligation to enforce ("'y^> ^g^7v i 
payment of the rents from the small tenants by the factor vot 
iise of ultimate diligence. But Bankton being at "jfi,\"'^, 
no great distance from Edinburgh, the tenants circum- 
were directed to pay their rents to the Respondent ; thiscase^foe 
And he continued for several years to uplift such of *^*" '-^^ 

1 1 1 » • 1 • t BY HIS MBO- 

tbe rents as could be obtained without a strict admi- lect to sv- 
nistration, which Mr. John Macdowal did not insist Lem^t bVvl- 
upon. The Respondent had no written commission ^'••^t* ""- 
as factor, and the property was managed chiefly by m^. Buehan, 
Mr. Cadell, a friend of Mr. John Macdowal, who |hc general 
resided in the neighbourhood. The Respondent, Mr.Xhn 
however, charged factor's fees. uSft^Oic' 

From the description of tenants who occupied renuofBaok- 
Bankton, and the lenient administration adopted in being bound 
regard to them, the rents were not regularly paid ; J^jnuiJIJa^" 
but the Respondent did notexecute ultimate diligence 
against them by incarceration, sequestration, and a 
roup of effects ; and when he settled accounts with Settled ao- 
Mr. John Macdowal, in 1781, the arrear of rents lUnub*^^' 
for Bankton amounted to 266/. The same system "^^* 
of management was however persisted in by Mr. 
John Macdowal till 1785, when he determined to 
adopt a plan of strict administration with respect 
to this property, and granted a written commission 
or factory to Mr. Adam Bell, writer in Edinburgh, 1785. Aq- 
for that purpose. 2ptS^^ 

It appeared from some correspondence between Banl^^oo- 
Mr. John Macdowal and Mr. Buchan, that the 
former imputed some blame to the latter for his loss 
of his Bankton rents, but that he at the same time 
considered these arrears, which it became impossible 
to recover, as lost to himself, and not as* money 

VOL. V. K 



FACTOR KOT 
LIABLE, 
UNDER THE 
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June 2, which the Respondent was bound to make good. 

Julys, 1817. »pj^g Respondent, for some time subsequent to 1785, 
continued to act as the agent of Mr. Macdowal in 
LIABLE, i^jg general and more important concerns. Some 

UNDER THE O ^ • 

ciRcuM- years afterwards, Mr. John Macdowal called upon 

iTii»cASE%oR the Respondent for a general settlement of aocountA. 
It appeared that the Respondent had not kept his 

LBCTTOEN- accounts in such a way that they could be imme- 
diately prepared ; and a considerable delay having 
taken place, Mr. John Macdowal, in 179'^» raised 

Mr. J.Mac. ^^ action against the Respondent, calling upon 

dowal calls jjim to account " for the sums put into his hands 
u|io»Mr. , . 1 • 1 1 1 . »• 

Budian for a ^' and mtromitted with by him. 

St^m of^*^ The account was at length produced, and the ad- 

ooQiits. mitted balance paid, after which the process fell asleep, 

for an ac In 17999 Mr. John Macdowal died ; and his son, the 

Ammntpro- Appellant, having intimated an intention to waken 

duced. i7()9» the actiou, the Respondent consented that it should be 

J. Macdowal, Considered as wakened. Objections were then given 

•uccecded by j,^^ j^^^j ^^g accounts and objections were referred to 

AppcUapt, an accountant, who made a report, to which no ob- 

tothe^ac^ jcctiou was made for two years by either party. 

count. The »phe Appellant then again wakened the process, 

account and i-i-'i-r^ n r 

objeciious re- and gave in objections to the Report, the chief of 
co"ntant.^Re- which was, that the Respondent had not been 
port objected charged with such of the rents of Bankton as had 

to by Appel- ii.j- i. r. ,- ^ 

lant, because been lost, duFing the time ot his management of 
SrsCtSarg- **^® Bankton property, by the insolvency of the 
ed with rents tenants. The ground of this objection was, that the 
lostbyinsol- Respondent, having been factor on the property, 
tJnants^^ ^^^ ^^^ neglected to use the proper means to compel 
Ground of payment of the rents. The answer was, that the 
Res^'nd^cut ^ Respondent was factor only, in the sense of agent 
hud the power q^ receiver, and not in the sense of administrator i 
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tfiat it was clear from all the circumstances of the Junes, 
cafe that the Appellant's father never intended, J^' JJ^iT. 
doring the time of the Respondent's management, factor vot 
that the tenants who occupied Bankton should be ulfo*EE%nB 
•object to a strict administration, and was well circum- 
aware, from the general nature of the Respondent's TBiscASE,rox 
basiness, that he never would have undertaken the ^^^'^ ^^^ 

' , BY HIS VEO-> 

management on such terms; also, that the sum- lecttoev* 
llions called for an account of such sums only as the ment^b^y vi.. 
Respondent had received. Th6 following authori- timate dili- 

, , , ^ gekce. 

ties were quoted with respect to the duties of factors. ^^ hafcen* 
Mr. Erskine says, ** In improper mandates, when ^^^^^ P^f- 

„ . . . ^ ' f V ' . incnt, and 

** salaries arc either expressly given or presumed neglected to 
^ from circumstances, the mandatory, conformably jvveT that Re- 
^ to the general rule of the Roman law, prctstat spon^cnt was 
^' culpam levem, is obliged to act with the diligence sense of agent 
^ and discretion which a man of prudence uses in and'^'t^M ad- 
" his own affairs: — Macbridge, January 1, 168O; mistrator. 

,, ^., XI ^ 1 .1 'p Book iii. tit 

"Gibson, July 18, 3 710: — and consequently if, 3. ^cct. ^. 

" through any neglect in the execution of his com- 

•* mission, a damage shall arise, he is liable to make 

** it up to his employer, or other person who suffers. 

" by it. New Coll. II. 2.— This is the case of 

•• fectors, whether granted by the Court of Session 

*• on sequestrated estates, or by private persons with 

^ salaries annexed to them.** 

" A factor must either do diligence, or acquaint Diet. vol. ii. 
" his constituent with his reasons for not doing it ; ^JS^^yj. 
^ and in a case where a factor gave such notice, and §«"»«€• 
*' his constituent gave no orders for diligence^ but 
^ left it to his discretion, the Lords found that the 
^ factor could not be held negligent in the event of 
'« the debtor's insolvency :— Kilk. February 8, 1740; 
"^ Mac VaiU contra VareiUr 

K 2 
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June 2, 
July 2, 1817. 



FACTOR KOT 
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UNDER THB 
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TIM ATB DIU- 
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Haietrte. 
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^^ A merchant whose estate consisted of accounts 
^' and book debts to the value of 20,000/.^ having 
" left Balbedy tutor-testamentary^ the Lords found 
*' this defence relevant to purge the tutor's negli* 
^^ gence to pursue all the debtors in the account* 
^^ books^ viz. that he had employed the defunct's 
'^ nephew, who had been his apprentice, to draw 
'^ out a list of such of the debts as he thought were 
^^ resting, which list was acquiesced in by the relict, 
^^ who had a share of the free gear ; and that he had 
'^ pursued on the said list, and that many of the 
" persons inserted therein as debtors had assoilzied 
" themselves by their oaths, which was the only 
^' means of probation then competent, whereby the 
'^ pupil saved much unnecessary expense that would 
^' have been laid out in pursuing more of the debtors, 
*' whom there was no probability to overtake : — 
*' Pirias and Garpin against Balbedy, Feb. 1682. 

The Court, by interlocutor, 26th June, 1812, re- 
pelled the objections to the Report, and, upon re- 
clamation, adhered to that interlocutor. From that 
judgment Mr. Macdowal appealed. 



The case was heard in the House of Lords on the 
2d June, 1 8 J 7. Sir S. Romilly and Mr. Brougham 
for Appellant; Mr. Leach and Mr. Adam for 
Respondent. 



Judgment Lord Eldon C« (after stating the case). The 

Julys, 1817. items are many in number, which rendered it 
necessary to take some time to examine them with 
attention. I have done so, and it is my humble 
advice that the judgment should be affirmed ; for, 
under the particular circumstances of thepresent case^ 



ON APPEALS AND WRITS OF ERROR. J33 

I think Buchan is not answerable as be would bave June 2, 
been if be bad been acting strictly in tbe character ^"^y ^' ^^, 
of factor, and bad not on the contrary been acting factor not 
on principles which displaced tbe obligation, that l^^^^^' 
would attach upon him by tbe general principles of circum- 
law as applicable to factors. thiscas^ pom 

But it was insisted also that tbe iudmnent should ***^* ^^^ 

1_ ^ , . , • L BY HIS NSO- 

be affirmed with costs. I cannot, 'however, concur lect to in- 
in that ; for though the just demands against Buchan L»it by ul- 
were less than the claims insisted upon by tbe other ">«ate diu- 
party, yet from the relation in which be stood with Buchan not 
respect to the father, be ought to have kept accurate ?^^"8 strictly 

* ' o ^ in character 

accounts always ready to be produced ; and the of factor, and 
contest has, in some measure, arisen from his failure ^ynj^t^y? 
in that duty. I propose therefore that the judgment ^^^ 
be affirmed, but without costs. 

Judgment aJUrmed accordingly. Judgment af- 

firmed. 



ENGLAND. 

IN ERROR FROM THE EXCHECtUSR CHAMBER. 

DoRAN — Plaintiff in error. 

O'Reilly and others — Defendants in error. 

Debt in K. B. and demand made in lawful money of Greafr March ?# 
. Britain, founded upon a judgment of the, supreme Court i®^7. 
of Jamaica obtained in an action of assumpsit in that "-^*v^ 
Court for so much Jamaica currency, — tne declara- ***<>». — 



DEBT. — ^FO- 
U DO- 
WRIT 



don in K. B. stating that this amounted to so much hej^kjudo- 
in British money. Final judgment by default against ment.—wri 
the Defendant, and error brought in the Ex. Ch. ; of imqvirt. 
and there, the errors not being argued, judgment —costs. 
jffycmed, andth^roiqpoiiernirinl)^ HeUtbat 
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March 7» the demand being made in lawful money of Great BrU 

1817. tain, and the Defendant below having suffered judgment 

^*-^v^*-^ to go against him by default, he had nimself assessed the 
sftBORw— amount, and that there was no occasion to send the mat)^ 

DEBT.— Fo- ^g^ tQ a iury bv writ of inquiry. 

w^'J?* ^^^T^^ Count in tup declaration for interest upon the forbearance of 
oFijTQuiEY. money on request: This is well laid, a promise to pay 
— coBTs. interest being implied. 

Where errors are argued in Dom. Proc. without hating 
been argued below, and judgment is affirmed, though the 
alleged errors may be well worthy 6f consideration, the 
House will make the plaintiff in error pay the costs of die 
proceedings there, as if the case had not been argued at 
all in that House. 



Actiooofdebt -I HIS was an action in debt commenced by the 
in'K.B.upon Defendants in error in the Court of King's Beneh 

a foreign judf^ , , t^. . .«« . » 

mentobuincd m 1815, to recovcr from the Plaintiff m error in* 
in assumpsit. ^^^ ^^ 4934/. lls. of sterling British money, dnt 
to them upon and by virtue of a certain judgment 
obtained by them against the Plaintiff in error in 
the supreme Court of Judicature in and for the 
Island of Jamaica, before the chief Judge and his 
associates Judges of that Court, in a suit for non- 
performance of certtin promises and undertakings 
made by the said Plaintiff in error to the Defend- 
ants in error. The first and second counts in the 
declaration in the action in K. B. at Westminster, 
founding on the foreign judgment, were as follows: 
Declaration. " London (to wit). Thomas O'Reilly, George 
" YoMng, William Gordon, John Murphy, and 
" James Furrell, who have survived James Wester- 
^^ man May, their late partner now deceased, com- 
^* plain of William Doran, who hath survived Da- 
*' niel Robinson now deceased, being in the custody 
^^ of the marshal of the Marshalsea of our Lord 
^. the now &ing, before the Ktiig himself of a plea 
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** that he the said William Doran render to them March 7, 

** the said Thomas^ George, William Gordon, John, ^ ^^^' _ j 

" and James Farrell, the sum of fifty-four thousand errror.— 

*' pounds of lawful money of Great Britain, which REfciTjuDo. 

'^ he the said William Doran owes to, and unjustly ment.— wew 

^' detains from them. For that whereas the said —costs. 

" Thomas, George, William Gordon, John, James E;eVnTudg^'' 

^^ Farrell, and James Wester man, heretofore and in ment. 

** the life-time of the said James Westerman, to wit, 

^' the first Monday in October, in the fifty-first year 

** of the reign of our sovereign Lord the now King, 

*^ and in the year of our Lord one thousand eight 

^^ hundred and eleven, in a certain court of our said 

f* Lord the King, called a supreme Court of Judi- 

^ cature, held for our said sovereign Lord the King, 

^^ at the town of Saint Jago de la Vega, in the 

^* county of Middlesex, in and £3r the island of Ja- . 

'^ maica, and within the jurisdiction of the said 

^^ Court, to wit, at London, in the parish of Saint 

*^ Mary-le-Bow, in the ward of Cheap, on the day 

*^ and year aforesaid, before the Honourable John 

^^Lewis, Esquire, Chief Judgo of the said Court, 

*' and his associates, then sitting Judges of the same 

^^ Court, in a certain action in the said Court 

'^brought by the said Thomas, George, William 

'.' Gordon, John, James Farrell, and James Wes- 

^^ terman, against the said William Doran, and the 

^ said Daniel Robinson, for the non-performance of 

" certain promises and undertakings by the said 

" WiUiam Doran and Daniel, before that time made 

^ to the said Thomas, George, William Gordon, 

^ John, James Farrell, and James Westerman, by 

^ the consideration and judgment of the same Court 

^recovered agaitiit 4iie taid William Doran and tlie 
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March 7, ^' said Daniel, the sum of five thousand six hundred 
[^'^' J " and seventy. fife pounds two shillings and six 
EBROB-^ ^* pence current money of Jamaica aforesaid, which 
BEiciTjuDG- " ^^ *"^ ^y *^*® ^^^^ Court was then and there ad- 
MEjiT.— wEiT "judged to the said Thomas, George, William Gor- 
—COSTS. '^ don, John, James Farrell, and James Westerman, 
*' for their damages which they had sustained in 
*^ that behalf, and also five pounds seven shillings of 
" like current money for their costs and charges by 
^* them about their suit in that behalf expended to 
'^ the said Thomas, George, William Gordon, John, 
** James Farrell, and James Westerman, by the 
^^ Court there of their own assent adjudged ; 
*^ wher^f the said William Doran and Daniel were 
^^ convicted, which said judgment still remains in 
*' the said Court in full force, not in any way re- 
. ^' versed, annulled, paid off, or satisfied, to wit, at 
^^ London aforesaid, in the parish and ward aforesaid. 
** And the said Thomas, George, William Gordon, 
** John, and James Farrell, in fact say that neither 
^' the said Thomas, George, William Gordon, John, 
'* James Farrell, and James Westerman, or either 
*' of tliem, in the life-time of the said James Wes- 
" terman^ or the said Thomas, George, William 
*^ Gordon, John, and James Farrell, or either of 
'^ them, since the decease of the said James Wes- 
'^ terman, have as yet obtained any execution or sa- 
'^ tisfaction of and upon the said judgment so re- 
^' covered as aforesaid ; and that the said damages, 
^' costs and charges so recovered as aforesaid, amount 
'* in the whole to a large sum of money, to wit, to 
^^ the sum of five thousand pounds of lawful money 
^^ of Great Britain, to wit, at London aforesaid, in 
^^ the parish and ward aforesaid. Whereby and by 
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^^ reason of the said last mentioned sum of money Marcb 7, 

" still being and remaining wholly unpaid, an ac- \^'^' , 

'^ tion hath accrued to the said Thomas, George, error.— 

*' William Gordon, John, and James Farrell, to ^^J^;";;^ 

** demand and have of and from the said William mewt— writ 

*^ Doran the said last mentioned sum of five thou- ^om!^^' 

^^ sand pounds, parcel of the said sum above de« 

*^ manded. And whereas also the said Thomas, Second count 

" George, William Gordon, John, James Farrell, 5g3 

" and James Westerman, heretofore and in the 

" life-time of the said James Westerman, to wit, 

^^ on the said first Monday in October, in the said 

** fifty.first year of thfe reign of our said sovereign 

*^ Lord the now King, and in the said year of our 

^^ Lord one thousand eight hundred and eleven, in 

** a certain Court of our said Lord the King, 

^' called a supreme Court of Judicature, held for 

*^ our said sovereign Lord the King, at the said 

^ town of Saint Jago de la Vega, in the county of 

*' Middlesex,' in and for the said island of Jamaica, 

'' and within the jurisdiction of the said Court, to 

^^ wit, at London aforesaid, in the parish and ward 1 

** aforesaid, the day and year last aforesaid, before 

'^ the said Honourable John Lewis, Esquire, chief 

'^ Judge of the said Court, and his associates then 

** sitting Judges of the same Court, by the consi- 

" deration and judgment of the same Court, reco- 

^'vered against the said William Doran, and the 

" said Daniel, the sum of five thousand six hun- 

'^ dred and seventy-five pounds two shillings and 

" six-pence of like current money of the said island 

^* of Jamaica, which in and by the said Court was 

^^ then and there adjudged to the said Thomas^ 

''Geoi^, William Gordon^ Jdin^ James Farrell, 
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March 7, ^* and James Wissterman, for their damages which 
1^^^' J ** they had sustained by reason of the non-perform-* 
zKiioft.*- ^' ance of a certain promise and assumption then 

SHoiUcto. " •^t^'y ™^^^ ^Y ^^^ "»*^ William Doran, and Da- 
MEWT.— waiT «« niel, to the said Thomas, George, William Gor- 
—COSTS, " don, John, James Farrell, and James Wester- 
*^ roan, and also five pounds seven shillings of like 
** current money, for their costs aud charges by 
^' them about their suit in that behalf expended to 
*^ them the said Thomas, George, William Gordon, 
" John, James Farrell, and James Westerman, by 
'^ the Court there of their own assent adjudged, 
'^ whereof the said William Doran, and Daniel were 
^ convicted, which said last mentioned judgment. 
^^ still remains in the said Court in fall force, not 
^^ in any way reversed, annulled, paid off, or satis- 
^^ fied, to wit, at London aforesaid, in the parish 
^^ and ward aforesaid ; and the said Thomas, Creorge, 
^* William Gordon, John, and James Farrell, in 
^^ fact, further say, that neither the said Thomas, 
" George, William Gordon, John, James Farrell, 
^^ and James Westerman, or either of them, in the 
•* life*time of the said James Westerman, or the 
^ said Thomas, George, William Gordon, John, and 
^^ James Farrell, or either of them, since the decease 
^^ of the said James Westerman, have as yet ob- 
^* tained any execution or satisfaction of and upon 
^^the said last mentioned judgment so recovered as 
^^ last aforesaid, and that the said last mentioned 
^* damages, costs, and charges, so recovered as last 
*^ aforesaid, amount in the whole to a large sum of 
^ money, to wit, to the sum of five thousand 
i' pounds of like lawful money, to wit, at London 
^ tfereBiidi in the psmh and ilrard afonssaid^ where* 
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^ by and- by reason of the said last mentioned sum March?, 
" of five thousand pounds still being and remaining *^^^* -] 
^ wholly uiipaid, an action hath accrued to the said error.— 
«* Thomas, George, William Gordon, John, and ^"^KTuto. 
^* James Parreli, to demand and have of and from mekt.—wrxt 
^ the said William Doran the said last mentioned -^osn. 
^^ sum of five thousand pounds further parcel t>f the 
^^ said sum above demanded.*' 

Then followed counts for goods sold and delivered, 
money borrowed, money paid, money had and re^ 
ceived, interest, and on an account stated* The 
count for interest was in these terms : ^^ And where- Count for in* 
f^ as also the said William Doran, afterwards, und ^^^' 
^ after the death of the said James Westerman, to 
*^ wit, on the first day of October in the year of 
*' our Lord one thousand eight hundred and fifteen, 
^ at London aforesaid, in the parish and ward afore* 
^^ said, was indebted to the said Thomas, Geoi^e^ 
^< William Gordon, John, and James Farrell, in the 
f^ further sum of two thousand pounds, of like law- 
*^ ful money for money before that time and then 
*^ due and payable from the said William Doran to 
^ the said Thomas, George, William Gordoi;i, John, 
<^ and James Farrell, for interest upon and for the 
'* forbearance of divers other large sums of money, 
^^ before then due and owing from the said William 
<* Doran and Daniel, during the life of the said 
'^ Daniel, and the said William Dbran, since the 
*^ death of the said Daniel, to the said Thomas, 
•^ George, William Gordon, John, James Farrell, 
^* and James Westerman, in the life-time of the 
*' said James Westerman^ and to the said Thomas, 
^' George, William Gordon, John, and James Far- 
^reU, t\nte the 4€atb of the ^d Jaeaes Wostw* 
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March 7, ^ man, and by the said Thomas, George, WiHiam 

^®*^' ^ " Gordon, John, James Farrell, and James Wes- 

iKROft.— ^^ terman, in the life-time of the said James Wes* 
?!fJr"'^ " terman, and since his death, by the said Hiomas, 
MEVT.^—wMT ^^ Greorge, William Gordon, John, and James Far* 
OFWUI.Y. ,, ^j,^ forborne to the said William Doran and the 
^^ said Daniel in his life-time, and to the said Wil- 
^^ liam Doran, since the death of the said Daniel^ 
^ at their special instance and request for divers 
^ long spaces of time, before then elapsed, and to 
*^ be paid by the said William Doran, to the said 
** Thomas, George, William Gordon, John, and 
^ James Farrell, when he the said William Doran 
^ should be thereunto afterwards requested ; where* 
*^ by, and by reason of the said last mentioned sum 
^' of money being and remaining wholly unpaid, an 
*^ action hath accrued to the said Thomas, George, 
'* William Grordon, John, and James Farrell, to de- 
^ mand and have of and from the said William 
^* Doran the said last mentioned sum of money, fur- 
^^ ther parcel of the said sum above demanded.** 
Ditodant The Plaintiff in error having suflfered judgment to 

^S^^i^ SP ap^in»' him by default, final judgment was 
BMDt liftoed. signed on the 11th January, 1816, for the debt 
demanded, and 22L damages and costs. Upon this 
Enor in a writ of error was brought in the Exchequer Cham- 
^^*^ ^ ber, where, general errors only having been assigned 
and not argued, the judgment was affirmed on the 
Error in 13th November, 18l6, The Plaintiff in error then 

Dom. Proc brought a writ of error returnable before the Lords 
in Parliament, which, with a transcript of the record, 
was brought up on 28th January, 1817; and the 
Plaintiff assigned the general error, and a special 
error not^nnrted upon* The House took the omm 
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fbr bearing out of its course, as it usually does March 7, 
where it is apprehended that the writ of error is \^^^' m 
brought merely fbr delay, and the agents having error.— 
been ordered to attend, and asked whether they ^"cnTudo- 
were ready to proceed to hearing, and it having been i»vt.-*wrxt 
stated on the part of the Plaintiff, that he had ad- ^I<^^/^^* 
ditional errors to assign, and a short day having 
been appointed for assigning the errors, the hearing 
was fixed fbr the 7th March, 1817* The errors, as 
stated in the case for the Plaintiff in error signed by 
Mr. Richardson, were these : 

^^ The Plaintiff in error humbly conceives that EntMn. 
'^ the declaration and judgment in this case will 
^^ appear erroneous to your Lordships. 

^^ He contends that the action of assumpsit is in 
*^ its form and nature an action of tort, though 
^ founded upon contract — and that damages given 
'^ fbr a tortious breach of promise cannot be con- 
^^ verted into a debt by the judgment of any court of 
'* foreign judicature ; that the judgment in an action 
" of assumpsit given by such court of foreign judica- 
^ ture, is indeed good primd facie evidence of the 
'^ breach of the promises and undertakings therein 
** complained of> but that it is no evidence of any 
^' debt subsisting between the parties to such action, 
" nor of the amount of the same. 

^' Also, that debt cannot be maintained for the 
^ value of foreign money, or for other demand, 
** which in its nature is wholly uncertain in amount, 
^' and can only be ascertained by the finding of a 
'"jury. 

^* Also, that if debt can be maintained for a de- 
^^ mand which in its nature is wholly uncertain in 
<< its amooiit, judgment ought, not to be entered up 
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March 7, ^^ for such ainount as the Plaintiff may choose to 

* ^^'^' ^ ** suggest^ nor ought it to be final in the first in- 

XKKOR.— " Stance, but a writ of inquiry ought previously to 

MBT^Fo- cc jggye ^ ascertain the amount, and iudgment 

BBfON JUDO- u o 

miTT.— WHIT <^ should be entered up accordingly. 

^o^sw/*''' ^ Also, that by the law of the land interest is 
^^ not demandable on the forbearance of money 
^^ though forborne on request, without a special 
^' contract for the same ; and that such contract, of 
^* the grounds from which it may be implied, ought 
** to appear upon the face of the declaration. 

** Also, that the manner in which money becomes 
*^ due and owing ought to appear on the fiice of the 
^^ declaration, that the Court may be enabled to' 
'^ judge whether interest be demandable for the 
'^ forbearance of the same ; and that it is too gebe-' 
*^ ral and altogether uncertain to state that money is' 
^* due and payable for interest upon, and for the 
^ forbearance of money due and owing, without 
*' stating on what account.** 

Mr. Richardson (for Plaintiff in error). One 
of the errors, and it goes to the whole record, is, 
that a general judgment ought not to have been en- 
Writ of in- tered up till a writ of inquiry had been issued to 
^"*'^' ascertain the amount of the sum due. The proceed- 

ings in the Courts, in actions of debt^ have varied. 
Formerly it was necessary to state the contract with* 
precision, and the exact sum ; and if there was a' 
variance between the sum laid in the declaration 
and the sum really due, the Plaintiff failed altogether. 
There was no occasion at that time for the inquiry. 
., , But ever since the case of Aylett v. IatwcJ^ 

Etaieffyv.Feli^ 2 Blac# R. 1221^ any sum may be reooveted adt' 

1 
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exceeding the sum claimed^ and so it was held also March?, 

in M'Quillin v. CoSy 1 H. B. 249. It was then no [^'7. ^ 

longer necessary to state the exact sum, and the erroe.— 
amount became as indefinite in debt as in assumpsit ^"t.— fo- 
This alteration^ making the sum really due as inde- meht.— wan 
finite in debt as in assumpsit^ was attended however ^l^o^^^^* 
with this inconvenience, that the amount must be s T. R. ss.— 
assessed at the trial ; and in a judgment by default, wrierTib! 
or upon demurrer, an inquiry is necessary^ There 126.— Lord ▼. 

, • r • • 1 I !• 1 Houston, 

mre cases where a writ ot mquiry has been directed 11 East. 62. 
in debt ; Blackmbre x>. Flemyng^ 7 T. R, 446. : and 
there is no decision that it is unnecessary. 

Another objection is, that the cause of action in Jodpient in 
the foreign Court is assumpsit, and the judgment of f«r«»«n Court. 
% foreign Court in such an action is not a sufficient 
ground for an action of debt in this country. In 
Walker v. Witter, 1 Doug. 1 ; the ground of action 
in the foreign Court was itself debt. 

Another objection is, that the recovery is in for Foreign 
reign money, and the Court cannot, without evi- "^°^' 
dence, kown the amount in British money. There 
is a difference in the practice of the Courts with 
respect to foreign and British money, and foreigrt 
and inland bills of exchange. With respect to 
British money and inland bills of exchange, where 
the amount is simply a matter of computation, the 
Court refers it to the Master, to calculate and ascer- 
tain the amount of the sum due. But with respect 
to foreign bills and foreign money the Courts direct 
a writ of inquiry : Maunsell v. Massareene {Lord), 
5 T.R. 87. Such was the course adopted in early 
times also, in regard to foreign money, as appears 
from Bagshaw v. Playn, Cro. El. 5S6 ; where it 
was iield to be error that ao inquiry was executed^ 
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March 7, as^the value of Flemish money was not known to the 

\^ , Court. (Lord Eldon^ C. Did the PlaintiflF there 

claim in Flemish money ?) He claimed 47/. Flemish 
money^ amounting to 40/. English. (^Lord Eldon, C. 
What did the Defendant plead ?) He pleaded 
plene adminutravitf which is not to the present pur- 
pose ; but the judgment was set aside. {Lord 
Eldon, C. The Court will ascertain the amount by 
its own officer now.) No, not in questions as to 
foreign money and foreign bills of exchange ; nor 
in any case except where the amount is a matter of 
mere calculation. In Cuming v. Monroj 5 T. R. 
87. a case of proclamation money of an Amerio^i 
State, the Court would not send, it to the Master to 
fix the value of foreign money, but directed an in- 
quiry; and thus the Court acted in Maunsell v. 
MassareenCj in the same page, so that the distinc- 
tion was supported by the modern as well as the 
ancient cases. In Rands v. Peck, Cro. Jac. 617. 
which was an action of debt, for that the Defendant 
owed to the Plaintiff 600 guilders monetae Polonia, 
and that the value was 220 A legalis monetae AngUa, 
&c., the Jury found that the value was 220/. 
English, the value not being otherwise known to 
the Judges. 
Interett. Then with respect to the count for interest, no 

contract is shown ; and debt does not lie for inter- 
est on the forbearance of money on request. It 
must be founded on contract in some way or other, 
and no such thing appears here. In Seaman v. 
Dee J 1 Vent. 198. it was decided on the authority 
of LfOrd Hale, that interest could not be recovered 
in debt, unless upon contract, and that the proceed- 
ing must be by ^assumpsit and damages. I am 
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kwtre ttiat some doubt has been thrown on that Mtrchr* ' 
^octrine^ by what Lord Kenyon said in Herries v. l^^^' _^ '^ 
Jameson, 5 T.R.5S3.: bot it was hot overruled erroe.-^ * 
in tiiat case/ nor was it necessary there that it should £(^^^'7^^ 
beoverruled* mbht.— -w»tT 

The result of the whole then is^ that in actions of — oosn. - 
debt, the aillount of the sum really due is as inde« 
finite as in assumpsit ; that there exists the same 
iMson for directing an inquiry in debt as in as* 
rampsit; that the Court ascertains the amount by 
reference to the Master only in cases where it is a 
matter of mere computation ; that all the reasons 
which apply to cases of tort and assumpsit apply to 
eases of debtj and that the same inquiry ought to 
have been dii*ected, at least with respect to the fo- 
reign money counts, as to which the proposition is 
'supported, not merely by the reason of the thing, 
but also by decided cases. 

Mr. Littledale (for Defendant in error). There Inqaiiy. 
is no case in which a writ of inquiry has been di- 
rected in an action of debt, where the demand has 
been in lawful money of Great Britain ; and Mr. 
Richardson himself in Taylor v. Capper^ 14 East 
442. admitted that he had not been able to find any 
instance of it. He relied on two cases, Bagshaw v. 
Playn, Cro. El. 536. and Rands v. Peck, Cro. Jac. 
Oiy. But in the former the demand was in Flemish Foreign 
money, and as the judgment must be for Flemish ^"^^^^ 
money, it was thought that a writ of inquiry should 
huve been directed to ascertain the value. But even 
"ifi actions for foreign money it has not been thought 
ncKessary always to direct an inquiry. In a case ^^^• 
cited in Bagiham v. PlayfH where debt was brought ^^'^*' 

VOL, Y. L 
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March?, fof 20l. Efigliish, and the Plaintiff declared on 32/. 
1^^^' Portugueiie^ vriue 20/. Englirfi, the judgoKent fbr 20/. 

BBEM.^ ^ WAS held right without an inquiry. As to the caie tf 

ImZ^ *«^^ ^' ^«^*» »« *^«7' J»^^ ^^7^ the demand llier^ 
iiisT.— wBir ^as in Polish money ; and as the judgment mast life 
^com. " for Polish moneys the value was fiHind by a Jtry. 
Id Draptr v^ Bastall^ Cro» Jac. 68> referred td ill 
Rands v. Ptck^ the actiofci was for 30/. fOr that )bt 
Plaintiff had sold to the Defendant three northern 
clothes for 66/. tnoncta Ftundfke^ Itmounting^ tem- 
pore emptianis^ to 8Q/. Anglia ; lind^ on motion im 
arrest of judgment^ for that the demand ought to have 
been fbr 66/^ Flemish, according to the tontract^ k 
was held that the demand in English money was 
well made^ and; if made Contrary to the tra(fa> Uife 
Defimdant might have pleaded in abatement i ^it^ 
that, as it was admitted on the record that se mua)i 
was due in British money, no fuKhelr in<)uiiy wH 
necessary. So that the distinction is whether the 
demand is or is not n^ade in British money) and 
the deikiand, in these oases^ may be well made in 
British money ; for, even in the Common Action of 
assumpsit, Hartingten *. Macmorf'is, 5 Taunt 
220. it was held to be no variance that the allege 
tion was a loan in British money> and the |Nroof a 
loan ita foreign^ 

What then is the pHitcipIe with respect to tbe 
directing of writs of inquiry ? In 5 Com. Bif. 
Dcbtf (A.) 8. it is stated that Debt may be brau|^ 
for a quantum meruit with an allegation that the 
vrorth is so much : Vauj^ v. Mainwarrmg^ Fort 
197. ; Bloome v. Wilson^ Jones (Sir T,), 184. Si> 
that it has been the practice to bring debt on a 
fnmMfft iwiME^ with aft tltegatioii tbaTtbe Hmtb 
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was 80 much ; and how is it that it was not thought Mareh7« 
of to direct a writ of inquiry for a jury to ascertain ^^^^' ^ 
kow much was due ? The truth is, that a writ of erbor.--. 
that description is not necessarily directed in any JeioiiTudo. 
eaae. It is merely ah inquest of office to inform MgNT.— writ 
the conscience^ the Court, for the judges them- —costs. 
selves may assess the damages: 1 RoU. Abr. S71— ^t'^ 
978, €t ib cit. Ley v. Folliot {Lord); Brookes' R^^ii^', 
Abr. DamagtSj pi. 54 — 194. There are an in- ^^'^^ ^^ 
jBlnite variety of cases in the old books where this 
language^ that the justices may assess the damages, 
IS held ; and it has been also held in more modem 
cases, as in Hoidipp v. Otway, 2 Saund. 106. 1 
Mti aware that the case is not directly in point, and 
I mention it only with reference to the. language. 
And, even, so late as the early part of his present 
Majesty's reign, Wilmot, Ch. J. said in Bruce 
fK Rawlins J 3 Wils. €l, 62. that the judges might 
assets the damages. That is the principle on whieh 
the Court refers it to the Master to asceKatn the 
sum due, because the judges may take the matter 
oat of the hands of a juiy when they please. Mr. 
Richardson says that they direct an inquiry to as- 
certain the value of foreign money. They usually 
do, but they may refer that too to the Master if 
they think proper. The reason why the Court di- 
rected an inquiry in the case of Cuming v. Monro^ 
§ T. R. 87. was, that the proclamation money being 
at one time of no value at all, the Court wished to 
Mcertain its value at another time. But all this 
goes to the discretion of the Court ; and the doc- 
trine, that the value of foreign money ought always 
to bp ascertamed by a jury, ip ^HMitrary to the whole 
of authority. 

L2 
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March 7» As to the objection that debt cannot be main- 

\^^^' J tained on a foreign judgment in assumpsit, the case 
ERROR.^ of Walker v. Witter ^ 1 Doug, 1. is an authority for 
DEBT.—Fo- ujg QQ ^[j^j point. But then it was said, the action 
MEKT.— WRIT in the foreign Court there was itself debt. What 
--COSTS '^^' does it. signify whether it was debt or assumpsit ? 
Foreign judg- The forms of the decorations are nearly the same, 
»«nt- and Bulier, J. says, in Walker v. Witter^ that the 

C^e/lT*^ old cases show that wherever indebitatus assuosp^l 
o'' ^pP* ^* is maintainable, debt is also : and he quotes Slad^^ 
Consideration, case, Co. R. Neither is it necessary that ikm con* 
Vvt^V*^^ sideration of the foreign judgment should appear; 
1 Doug. 6 n/ though it does appear upon our declaration. 
Intcreit With respect to the count for interest, Mr. Rick^ 

ardson says, that a special contract ought to have 
been averred. But that is not necessary* It may 
be expressed or implied, and the practice is to state 
the matter as it really is, and it is sufficient if it 
appears that there is a contract. The forbearance x^ 
money is considered in the usury acts as a contract 
for interest, and the forbearance creates a contract 
Hale's doctrine in Seaman v. Dee, 1 Vent. 198. 
would go the length of establishing that intereiit 
could never be recovered as such, but only by way 
of damages : and Lord Kenyon says, in Herries v. 
Jameson^ 5 T. R. 553. that the reasons given for 
the doctrine go rather the other way. 

The judgment therefore, I submit, ought to be 
affirmed on the whole declaration, or at least on 
some of the counts. 

Mr. Richardson (in reply). I do 'not deny that 
debt may be maintained for any sum that may. be 
liquidated; and, if the Plaintiff over-values^ .the 
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July may mitigate. Mr. Liitledale says^ that in March 7, 
some cases df fomgti money the Court did not ^^^'^' _^ ^ 
think it necessary to direct a writ of inquiry ; but erbor.-* 
then there was an averment that so much was due ^^flr!^^ 

^ ^ ^ REION JUDO* 

m British money. The ground therefore was, that mewt.— wmrr 
the Court knew the value, and did not want the 



assistance of a Jury. It is clear that a writ of in- 
quiry may be directed in an action of debt, and it 
4ttu been done in modem cases, as in Biackmare v. 
Fkmyng^ 7 T. R. 446. ; and it has been held that 
it may be done iti action of debt on specialty, in 
order to ascertain the interest, so that ther^ is ex- 
press authority that the writ may issue in actions 
of debt. As to the case of Draper v. Rastalt^ Cro. 
Jac. 88. a Jury intervened there, and the sum due 
was found in a formal way. But Mr. Littledale finds 
£cta in the ancient books that the Judges may 
themselves assess the damages. But that is only in 
cases of mayhem^ and there the Court may fix the 
damages, super visum corporis. That however rests 
on a different principle from that upon which other 
eases depend. There are dicta also confining the 
discretion of the Judges to matters of mere compu- 
tation. The observation of Wilmot, Ch. J. was a 
mere obiter dictum. As to the question oi interest, 
it is true that the usury act states the forbearance of is Amie, 
money as a consideration for interest: but it is not '^^' ^^ 
called a contract, and there is no case where it has 
been so called. It does not appear that the law 
always supposes that the forbearance of money due 
imports a contract to pay interest ; and the authori^ 
of Hale in Seaman v. Dee, 1 Vent. 198, has not 
been over-rttl$df..^ ; . , 

t 
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March 7, Lord EldoH (C.) Although, errors are brought 

^ ^^'^' J before your Lordships, without having been argued 
ERROR.— in the Courts below, if there is error the Plaintiff 
RwoNjuDo- ^^ ^^^^^ ^^ entitled to your Liordships* judgment* 
Msm.— WRIT At the same time I repeat, not however stating 
1-C08TS. it as at all reflecting upon either of the two most 
Judgment, learned persons who have argued the case here, that 
1817. ' this House always takes that circumstance into con* 
sideratioD, not so as to influence its judgment withV 
respect to the case itself, but with reference to our 
Where errors practice as to costs. For if a pavty suffers his cause 
Dom^^'"* to pass without argument through the Courts below 
without -^and the question here was well worthy of their 
arguef betowf atteotion-^-and assigns his errors only two or thre» 
and thcjudg- ^yg before the cause is brouffht to hearing in thit 
ed, though House; be must, by our practice, pay the costs of the 
S^oSfild proceedings here. 

^ ^^' of ' With respect to the case itself my opinion is, tba^ 
consideration, ably as the crrors have been argued on the part of 
i^\mr'j!i^ ^^ Plaintiff in error, they have not been established, 
the whole I fiiink the demand was made in lawful money ^ 
proceedings Gtieat Britain, and that the defendant beloW bim* 
theoisehi^*^ self asscsted the amount, and there was no occaaioii 
not been to send the matter to a jury. And as to the pmnt 
argued ere ^ interest, I think that suflSciently laid in the de* 
The demand claratiou to imply a promise to pay, and that, on 
till mone^ of that poiut also the ]>efendant in error is entitled to 
STl^fclS-"' y^"^ Lordships* judgment. I propose, thereforei 
ratbdowhad that we should givc judgment^ as if the case bad 
•etsed the Dot been argued in this House at all, that is, to give 
in^ioH'^ the Defendant in error his costs of the prooeedinga 

to send the here. 
matter to a 

gjj^ '"*- Judgment qjprmtd^ with 140^ corts. 
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^ud^ment at the same time aifirroed in another litrcky, 

csfu?e (potar;5ue<J) of the same nature^ relating to the \^^^' ^. 

lafiu subject, aod between tbe same pavtiea, with ekroe.** 



mil II. MWT.-ini» 

OF iNQDtEir^rT 
— cosw. 

SCOTIyAND. 

AniAh FEOM tHB COURT Of IMSION. 

3atns — Appellant. 

WMM^Gifwvi ^nA K^ny— Respondents. 

■ ■ ■ ■ • ■ * 

1^ F., and K. become copartnerB in a joint adveiitum id March 24, 26} 
tuid. A thM pitmm (Lord L.)> for whom K. if Actor, ^8^1 ^^« . ^ 
if an^ua to pifrydmse iirpait d the copartqf^p laud, • :_.' / 
calWd Hijltonj at 19,44l/.> aad applies to certaip monied ^"^^''^^'^v'^**^ • 
fttlations tofiimish him with the means of effecting the ^^^omcIal?*- 
furchaae. IB. is aware of the anviety qf Lffjri iJ* «p mekt.— ^ 
pvFchasa HiJI^pq, but Ji. does not corpynuTyifflte to 9* travd. 
thf steps taken by Lord L. with that view. F. (K. con- 
cornng) persuades B. to agree to ofifer the lot to hoiA 
jU ;|t l%Q00lr9 in pffder tojiring him to a decisiy)^ ; m^ 
I^ an4 F« ^fier ^ at that price to K.^ who accept }t foi; 
hiiiiseir widiout aAy bbjacdon made by his co-partner^ 
BJ'ltowefery understanding the offer and aoceptahe^ !to> 
1^ ibt iLqpA X4 {.or4 'V ^OW not aco^t the offer al* 
dMlt^tJm^ m^ It. sells the lot at 19,000/. to F. without^ 
any communication with B.— F. sells pieces of the lot to 
ML and LordX^ without any iaternreDce b]^ &» and 
than sells the remainder, to l^ocd I^ at a price which. 
nmk|» up for the whole ^ot the sum of i22,31l/., instead' 
of 19,000/. B. brings his action for a 'share of the in-'* 
creased profits, aUeguigtbat his^cooQa^t to oflfer the let^ 
lit 19,000/. was obtamed by.fraud and concealment, 09 
the part of Jl^is co-partners, for the purpose of excluding 
Um frdm hfo share of shese profits. F. examined on:. 
oath^ states that he did dpi consider himself legaUy 
bonad to allow K. to participate in the (irofits, but that 
he had a feeling of honour on the subject, K. having 
MTM^sed, in ease V.dMNildbei4d]«d to tall the bt at a 
kai^ to baiHr a part of that loss. Jn^mea^ bdow for 
ue Defenders, affirmed above, but without costs. 
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Jtfarchs4,s(I; The Lord CSiaiioeUor and Lord Redesdale being of ofmmn 

June S3, that, although the circumstances might raise a sospicion 

1817. of un&ir dealing, B. by his own conduct in not interfer- 

^•■^-^^^— *^ ing at all with the sales by F. of pieces of the lot to M. 

co-FAmTVBEs. mid Lord L. taken in connexion with his conduct at the 

^HcaiL- ^jj^g ^f jjjg ^,0^ ^ j^jjj acceptance by K., was precluded 

j^^, from the relief which he prayed. 



T^HE Appellant' had brought this action against 
the Respondents to recover a share of certain profits 
made upon a joint adventure in land, from which 
his co-partners had, unjustly as be"&tf^d, at- 
tempted to exclude him. - 
Augnit.iaoa. In the beginning of August 1808, the Re8|Kmd- 
SttStrRe- ^^^* Messrs. Kyd and Fergasbn, purchased the 
spondeott. estate of Carselogie, in Fife, from Sir John Hope*s 
trustees at the price of 44,000ilj payable by instal- 
ments, 10,000/. at Candlejnas, I8O9; 10«606/. at 
Martinmas, I8O9, and the remaining 24^000/. at 
Martinmas, 1811. Before this purchase took plate, 
Lord Leven, to whose property a lot of the estate 
called Hilton lay contiguous, was very anxious to 
purchase that lot separately, and directed Kyd, 
who was his factor, to consider the value of Hilton, 
and state his opinion upon it. Kyd, in a letter to 
his Lordship, dated the 14th July, 1808, stated 
that he thought Hilton worth 19,382, but that they 
asked 19,850, and that it was not worth while to 
break off for 600/. on such a purchase. This pro- 
jected separate purchase, however, did not take 
place ; and then Kyd and Ferguson resolved to pur- 
chase the whole estate as a speculation. Lord Leven 
agreeing to take Hilton tiff tbdrhands. It was i»- 
expected that' the whble might be purchased for 
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ASjOOOl., in whidi oaseXord/Levenwas to take Marcbs8,86| 
Hiltdn at 19^000/. The price of the whole being fg"^.*^' 
44^000/.; the proportion for Hilton was raised to ^^^-^v-«i^^ 
19,44 1/.V and then Lord Leven^ who^ without ob- ^^^^j^ 
jecting to the account of the price^ became appre- kbmt.— 
hensive that he could not provide the money to pay '^ 

it^ expressed to Kyd his desire to be relieved from 
his engageident. Messrs. Kyd and Ferguson con- 
sented; and notice being given that Hilton was to be 
soid, the Appelant; fiayhe, came forward and ofiere4 
]B>600/. for k. The 'Respondents would not ac* 
ospt that sum^'/ but "^afensd it ;at /Ip/XX)/^ which 
Bajme refused to giie; ^ Thep it was /proposed to 
Bayne^ or by him (fdritwasrstatedidneway in;the 
one case, amd'tfaefotlidriwajrin.the other), thut he 
should beeoine a partikei' kt! the. adventure, and on 
the 6tb*or 8tb' of Au^stp 1806^ he was admitted a 
partner aodordltigly.; , . .1.1. 

. It appeared^by a .letter from Ldrd Leven to Kyd, Augott 0, ot 
dated 4th Augfas>t,!l808, that his Lordship had not ^lulllff;^^^ 
then ^abandoned a|l .thoughts of' purchasing Hilton, ™|^^ 
tfa^Migh he hadi bisen desirous of being released fix>m 
tbti' obligation ; and on the J ift August,' l^QBy his 
LoHlshipWrote to Kyd, that in the 'bdief that he 
might still have the refusal of Hilton, be had 
wrkten to Messri lliorntons (badufrs, London, re- 
Icttivesbf his Lordi^ip) to assertatn whether they 
would assist him with the two first instalments, if 
not tbcf whole sum,^ to enable him to make a pur« 
ehMC- every .way desirabk ibr him ; and, on the 
13th August, his Lordship wrote to Kyd that the 
plan and valuation (made by Kyd as above, 14th 
Julyi 1808) werq before the Thorntons;. and tiiat 
if 4fa^y litimedftvtbe ipsqpoaal; > it [wduld ike, onw) 
to bedibappomted. 



lasa 
partner. 
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March s4,t6} On the 15th AQgas4vil809» about a week lAtr 

1817.^' the Appellant had become a jtartner, he waa^ in tM 

^^^-^v^^-^ courie of a connrerHltion with the HespondeiM^' Fon^ 

^^^*^*^" gotDn^ informed, in general terma, of Lord Icarenh 

MENT.— anxiety to pnrchaae Hilton, but was not th^a tft^ 

j&Auo. fonped that the plan and old valuation had been; 

laid before the Thorntons. In the course of tb«t 

conversation it was agreed between Bayne and 

Fergnson, that 'Hilton shpuM be offered to Lofd 

Leven- at ig^OOO/., Bajrne being informed by; Ftty 

guson* that Kyd waa of the^iamti opinion } and^ tlaa 

fblbwing memorandum ioriiksssive waa written mife* 

by Fergqsoii^ ^and signed by>iiim(anA .Bayne, •miA 

addreasedby Ferguson to. Kyd^r^ i i . . < U 

Mistive or of- *' It 18 <our 4)pinii>n^ : that Hilton^ AofiiU bo woiti^^ 

u'lSoT*^ ^^ with its fNHiportioivbf fissehold efl^iring'to^th6)reDiV' 

^* for 19^b00lr> the piioei t0 lie ^afalo aa fellows^ 

'^viz. 3000/. at March I8O9, and the balanoe «t 

'^ the time of thb hit pagrment'lto 3ir John: |Iope; 

'^ reserving oov righfa toi stvaigbli marshes^ on roetivf^ 

^^ ing land for land^ quantity eiid i^uaflitgr 4onsidef«Li 

'' Thii ojferta be ibinding for^week ihun this datr»: 

'' Cu|^ ISthi August, 1808. vi^Sjgned) Jowlt 

<< FRRGVstm^VfvLu Batiie. rCupar^iHiih Augmtl 

On tiie dayibUowing) Mr. Kt^d fetumed .S49 9^ 
ceptanee in these terms : ^^ Ciif/QMwr^ iQth AuguH^ 
^^ 1808. Messrs Bayne and Ferguson,-^Yotir ofier 
^^ of Hilton of 3resterday I aeoept^ and am^ Gentle*. 
^' men, your most obedient . aervant (Signed)) 
'' Jambs Ktd/* : 

It' was admittedi on all hands^ that (his offer WM' 
uMMle With a vieiw I0 a sale of the property tq I:«drd 
£ie¥M/'th<Mgh Kyd aeoqitad k:aa)if : made taliteiti 
lelf. Bayne did not at that time oigtctjlp «bia $c* 
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ceplattce,. cQncoivisg, as he afterwards ail^^, that Mtfckfi4,sa^ 
Kyd was acting id tbt a&ir ; nuirely at the agent of {g"?.^' 
Lord Levcobi :His Lordship did not take advantage of <-«-.^«-.^ 
that oflRsr ; and^ on the Lgth or Soth August, 1808,1 ^^^^^ 
Kyd applied to Fergnaon to^ purchase the lot at mekt^ 
lOiOOOf*,; viihich Ferguson^ agreed to do.. No ]n*»^ 
timatioa of that transaction -was given at the* time 
to Bayne.. 'On the OOd of August, Fergnaon sold 
a amall portion ef Hilton to one Martin; butthn 
minute >of sale waa subacribed by Kjd inrtead* of 
Ferguson, which was; accounted for. ii^^khe ^ico]m«* 
stanioe! that.at that period the whole ftetatewaa 
vefated id Ky^, to whom alone the connieyailoei' bad 
been mada About ten. acres of Carseiogie, ^not in^ 
daded in Hilton, were at ftbe satne time sold id 
Martini,.. and. about that ,part of the transaetion 
Bnj^nefwas consulted. On! the 34tb Augnit^ Isot, 
Ferguson sold thirty acres of Hilton to Lord Leven. 
TJseaa) sales of :Hi}tbh> were :pttUiely known; but Sidetomii>\ 
Baynedid not at all interfere in them,, nor /was he ^hiSI-JS^ 
conaulted Respecting them. '^ .♦. . ^v/ o:;.: .•> notinterfm. 

•In vOctobar^ 1808, Loud' Loioitl again ^intiihated 
to Kyd his anxiety to parchaw die.teiiiailider of 
Hilton; and, cm tbe 11th Nov. I808^|lie ^daeL 
tually ptircbase. it, at a price which- made tipy f»r 
the whole of Hilton, the snm<rf! SIl^Sll/^ inst^d 
of 1 19^000/. at wJbdcfa it had boeti o&red in the nii»i 
sive to Kyd. • • r 

Bayne insisted that he was entitled to a share of Action. 
the profits, derived from this incieaaed prioe^ and 
on the dd May, 1809, brought an action: against 
Ferguson and Kyd to compel them to pay htm thf t 
share, contending that it was evident, from the . ^ 

oiiMitittasMBet^ AatitbniOnmM'of .thnvlA& Ao^ 
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J^ttie9$,i8i7. ther person, whether that other person completed 
^^-'^^^^^^"'^ his contract or not, he would be bound to take it. If 
— ess€E4t« the otlier partners chose diat bci should be io 
»»^~- bound. 

Lord h. did not take advantage of the ofier, and 
then Kyd sold Che property to Ferguson for 19,000^ 
and Ferguson says^ that he was a bond Jide pui> 
chaser at that price. But by sale of a small part of 
the property to one Martin, and another small part^ 
and aftberwards the residue, to Lord Leven, it turned 
out tliat a profit of between 9000/. and 4000/. was 
nade of it beyond tiie sum of 19,000/. ; and then 
Bayne insisted, that the transaction of the missives 
was aflfecied by concealment and management on the 
part of the Respondents in such a manner Axut it 
could not, consistently with the law of partnerships 
exclude him from bis share of the prdfit made by 
the sale of this property which formed, if I may so 
call it, a part of the partnership stodc. I cannot 
disguise from your Lordships that when the cftuse 
was heard^ whether the circumstances would autbo^ 
rize a judicial opinion to that effect or not, I could 
not avoid entertaining a good deal of suspicion that 
all was not so fair as it should be on the part of die 
Respondents. &uch having been the impression on 
my mind, it became my duty carefully to consider 
whether that impression was well founded. I have 
carefiilly and repeatedly considered this case, and, 
upon the whole, I am of opinion that, connecting 
the missive and acceptance with the conduct of 
Bayne after Ferguson was acknowledged as the 
owner, this is a case in which the Appellant, what« 
firer may be the leal diaracter of the proceedings of 
the Bespaedeiit% (is. ptec ieded by hiaOTrn acta 1 

s 
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ittTing the relirf which he now daitntioii tbe^onnd Juoess.isi?. 
of fraud and coticealtiietit Bfit^ on the Mher haod^ 
It 18 impossible for me to dismiss oertain reflections 
from my mind^ so as to leave me at liberty to ad- 
tise your Lordships to give costs. 

L&ti Rtdesiate. I entirely concur in what the 
noble Lord has said. A.^ B.^ and C. unite as part- 
ners in an adventure. A. and B. make an offer to 
C. as attorney for a stranger, D. ; and C.» without 
informing his partners whether he had made the 
ofier to D., chooses to take it as an ofier to himself. 
A. concurs in that, but B. does not. If the case 
stood there, the decision would clearly be wrong. 
t have scarcely a doubt that the transaction was 
^udulent on the part of the Respondents; but 
Bayne has, by his own conduct, precluded the re- 
fief which he claims. I have thought it right to 
ny this much, because with reference to the general 
prittciple the Judgment below would be wrong. 

Judgment affirmed^ without costs. 



SCOTLAND. 

APPEAL FROM THE COURT OF SEMlION. 



O. purchases from P., a horse-dc^^ler, a horse i^rarrant^ Joneg, i6g 
• « a thorough htoke hofse for a gig,** P. ref^rttetiling at is 17. 
.|lMtwettetthalmMliadbsilisiBa«4^ ' — 



i6o 

June 9, 
1817. 

V - 
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WARRAHTT. 
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by a gentleman from England. For about two months 
from the time of the purchase G. himself has no of^xxr- 
tunity to drive the horse in a giff, but during that interval 
the hone is often driven in a gig by others, and performs 
well. Then G^ himself, , on two occasions, drives the 
horse in a fjrioL on both of which occasions the horse per« 
forms ill, kicking out behind and running forcibly to the 
ude of the road, and at one time overturning the ^ in a 
ditch. P. refusing tp take back the horse, G. brings his 
action for the price and damages. It appeared in evi- 
dence that P. had got the horse from a Mr. A. of Ldth^ 
who parted with £im on account of his having, on one 
occasion, when driven in a gig, without any apparent 
cause, kicked out violently behind and broke the gig. 
But it was alsoproved that the horse, while in the posses- 
sion of A., of I^, and of G. himself, jm above mentioned, 
bad been very often driven in a gig, and on these occa- 
sions found sttedy and safe. It was in evidence likewise 
that G. had lashed the horse and checked him at the 
same time, on the occasion when his ^was overturned. 
No other evidence was given as toGl's experience or 
skill in driving. Judgment below for P. the horseHdedki^ 
a majority of the Judges being of opinion upon this;en- 
denoe that the horse cud answer the warranty at the time 
be was sold, and that his bad demeanor in the hands cl 
G. was owing to want ot skill in the driver; and, the 
Lprd Chancellor being of that opinion, the Judgment 
was affirmed above^ but without costs. 
The Lord Chancellor observing, that, if the horse answered 
the warranty at the time he was sold, the misrepresenta- 
tion as to the place from which he came would not inva- 
lidate the sale ; but that it was a material circumstance 
with respect to the question of costs. 



XH£ Appellant having purchased a horse from 
the Riespondenty a horse-dealer in Glasgow, received 
from him the following warranty, dated 6th May, 
Wantnqr* 1811 : " Sir, I have this day received from your 
'^ son, Mr. Archibald^ 84/. sterling, the price of my 
^^ dark bay horse sold you ; I warrant this horse 
^^ sound, free from vice and every blemish i he ia 
** quiet in harp^M %ad sure-footedj and.a thorough 
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^ broke horie for either gig or saddle.** Thie Ap- JuHt §^, i5, 
pellant kept the horse two months, atid then appliied l^'^* \^. ^ 
to the Respondent to take him batik agaiti, alleging wAkkx^tf . 
tfast he did hot answer the warranty, not bfeing A ^JJlrto*!" 
proper horse for a gig ; and, upon the Ift^spondent*^ 
icfbsal to take back the hoi-se and return the prite; 
the Appellant brought his action befbi^ the ttlagis* 
tretes of Glasgow for the price and daMages. Th^ 
Respondent hating answered that the horse did sa* 
tiafy the warra^ty^ a proof was allowed, and the 
amount of the evidence was this : 

TheRespondtot had represented to the Appellanf^ 
at the time of the purchase, that the horse had been 
tent to him by a gentleman from England, iVith in- 
ttntetion to sell him, whereas id point of fact thd 
Respondent had purchased him at 6ol. from a Mr. 
Anderson of Leith Walk Foundry. Mr. Anderson 
had bought the horse for the purpose of running 
biifa in a gig, and was well satisfied with him for 
some time ; but at the end of about two months 
ftom the tim6 when Anderson had purchased hiih^ 
while walking with the gig slowly down a hill, he, 
without any apparent cause, kicked out behind and 
broke the foot-board to pieces, then galloped fori- 
OQsly down the hill, and on turning an ahgle 
shatply the gig was upset. When Anderson sold 
the horse to the Respondent he distinctly mentioned 
the accident, and told him that from that circum- 
ftance he considered the horse ad unfit for a gig ; 
bat that he would answer well for double harness or 
as a riding horse. The Appellant had been em- 
ployed for two months after pi^rcha^itig^ the horse 
firdm the Respondent in such a manner that he faiid 
no opportunity himself to drive this horse in a gig. 

VOL. V. M 
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Jupe9» i6. But when he did so employ him, the horse on one 
[^^^' J occasion kicked and plunged violently, and on anor 
WARRANTY, thcr occasiou, while going down hill^ he started on 
•EOTATiw*" Passing a cart, upon which the Appellant whipped 
$ind checked him at the same time ; the horse then 
went oiFat a canter, ran to the side of the road, and 
overturned the gig in a ditch. It appeared however 
that in the interval between the time when the Ap- 
pellant purchased the horse and the above-men- 
tioned occasions, the Appellant's children and others 
had gone out in a gig drawn by this horse, and that 
the horse had then been perfectly steady and safe ; 
and it was also proved that the horse, while in the 
Respondent's possession, had been often driven in a 
gig, both up and down hill, and on a level road, 
and had always on these occasions performed well. 
There was no evidence to show that the Appellant 
had experience or skill in driving. 

The magistrates of Glasgow were of opinion that 

the horse was not a proper one for a gig at the time 

he was sold, and decided in favour of the AppeU 

Interlocutors. Unt ; but the causc having been brought by* advoca- 

ji^.*n/Flb.' ^^^^ before the Court of Session the Lord Ordinary 

i,<4,Mayid, and the Court gave judgment for the Respondent 

1314. ' ' with 215/. costs ; three Judges out of five, being of 

opinion that the bad demeanor of the horse, when 

driven by the Appellant, was owing to want of skill 

in the driver. From this Judgment Geddes appealed. 

With reference to the time that elapsed before the 

horse was returned, and in order to show that in 

England it was held sufficient if the horse was re«- 

turned in a reasonable time, or as soon as conveni^ 

ently might be, afEer.the defect was discovered, the 

c^i^ oi Fielder v. Starkin, l H. Black, 17.— .^4an^ 
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v.MichardSf 2 H. Black, 578* — Buchanan v. Pam^ Jane 9, i6» 
skmoj 2 T. R. 745.— Curtw w. Hannay^ 3 Esp. R. l!!I_^ 
82, were cited. wawuhtt. 

— IflSBEP&S* 
SENTATIOV, 

Lord Eldon (C.) In this case, which is certainly judgment. 
somewhat difficult to deal with, it is stated that a j^^^ '^' 
sum of 215/. has been awarded as the costs of one 
of the parties, and the question is no more than 
this, whether a horse answered the warranty given 
by Pennington to Geddes in this letter, in which he 
says, " I have this day received from your son Mr. Warranty. 
" Archibald 84/. sterling, the price of my dark bay 
" horse sold you : I warrant this horse sound, free 
*^ from vice and every blemish. He is quiet in har^^ 
<< pess ^nd sure-footed, and a thorough broke horse 
^* for either gig or saddle.'' 

It has be^n admitted on all hands that the horse 
was sound, and free from vice, except as afterwards- 
mentioned ; and that he was quiet in harness if along 
with another horse. But the question is, what was 
th« demeanor of this horse in a gig. My noble pre- 
decessor could have better dealt with this case ; and 
I wish it had fallen to his lot, and not to mine, to 
advise your Lordships in the decision of it. But aa 
it is, I must deal with it as well as I can. 

It seems that three of the Judges below were of 
opinion that this was a good horse for a gig. And 
one of them said that it was very indiscreet to whip 
a horse and check him at the same time, and that in 
his judgment the whip ought to have been applied 
to the man rather than to the horse. Pennington had Mitrepreicn- 
represented that this was one of two horses sent to **^^°' 
him from England to be disposed of, which was not 
the f^ct. One of the Judges says that this was no* 
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thiiig at all ; aiid I agree with him so hr, thkt, \t th£ 
waittitity IS atifcwered, a misrepresentation as to the 
place from which the horse was procured- will not 
suffice to set aside the sale. But then the misre- 
pfesehtation mby be a material consideration T^ith 
l«eipe^t to costs. Another Judge seems to think 
that, on account of this misrepresentation, Penning- 
ttm could not successfully defend the action. That 
I conceive not to be correct if it is made out that 
the horse answered the Ivarranty. 

The Appellant kept the horse two months. I ha^ 
bot had experience of late in courts of law ; but 
I understand that, in this country^ the time within 
which a hbffte ought to be returned in cases of this 
kifid depends v^ much upon the period when the 
defect is discovered. 

But the principal question here is, whether the 
aieeident was owing to vice in the horse, or want of 
Ikili in the driver. And a^ to that, I thrak that thi 
three Judges below were right. But still it is a 
doubtful case, and on that account, it ma^ be im- 
proper to give the Respondent the costs of the 
appeal ; and another reason for not giving cdstd is, 
the improper misrepresentation, for the object of it 
must have been to prevent inquiries which niigh€ 
lead to the rejection of the horse. But that mis- 
representation will not invalidate the transaction iP 
the horse was a fit horse for a gig at the time he wa* 
sold. I propose therefore to your Lordships to leaves 
ihe matter as it i^, vrithout giving costs to either: 
side. My noble friends concur with me in thi^ 
view of the case. 



Judgment affirmed. No costs on either side. 
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ENGLAND. 

IN ERROR FROM THE £3(CHEaU£R CHAMBER. 

BURDETT (B3Tt)— Plaint if in Error. 
AUBOT (Speaker, H. C.) — Defendant in Error. 

AND 

BuRDETT {B2Lrt.)—Plaintif in Error. 

CoLMAN (Serjeant at Arms) — Defendant in Error. 

To an action of trespass against the Speaker of the House July f , 7, 
of Commons for forcibly, arid with the assistance of I8I7. 
armed soldiers, breaking into the messuage of the ^"^v — ^ 
Plaintiff (the outer door being shut and fastened), and privileob 
an-esting him there, and taking him to the Tower of ®^ parlia- ^ 
London, and imprisoning him there : it is a legal justifi- ^^^^^^^' 
aition to plead that a Parliament was held which was libel." 
sitting dnnng the period of the trespasses complained of: 
that me Plaintiff was a member of the House of Com* 
mons : and that the House having resolved, " that a 
** certain letter, &c in Cobbett's Weekly Raster, was 
^' a libellous and scandalous paper, reflecti^ig on the just 
** rights and privileges of the House, and that the 
" Pmintiff, who had admitted that the said letter, &c. 
•• was printed bv his authority, had been thereby guilty of 
** a breach of the privileges of that House; " ana having 
ordered that, for his said offence, heshould be committed to 
the Tower, and that the Speaker should issue his warrant 
accordingly; the Defendant as Speaker, in execution of 
the said order, issued his warrant to the Serjeant at 
Arms, to whom the execution of such warrant belonged^ 
to arrest the Plaintiff, and to commit him to the custody 
of the Lieutenant of the Tower : and issued another 
warrant to the Lieutenant of the Tower to receive and 
detain the Plaintiff in custody during the pleasure of the 
House ; -by virtue of which first warrant the Serjeant at 
Arms went to the messuage of the Plaintiff, where he 
then was, to execute it ; and because the outer door was 
&8tened, and he could not enter, after audible notifica^ 
lion of his purpose and demand made of admisvioni h^ 
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by tlie assistance of tlie said soldiers, broke and entered 
the Plaintiff's messuage, and arrested and conveyed him 
to the Tower, where he was received and detained in 
custody under the other warrant by the Lieutenant of the 
Tower. 

And to a similar action a^inst the Serjeant at AMis, a 
similar plea, with variations, however, adapted to his 
situation, is a legal justification. — {yid. 14 East 16S.) 

The Lord Chancellor considering it as ciear in law^ that 
the House of Commons have the power of committing 
for contempt, and that this was a commitment for con- 
tempt. — (Lord Erskine concurring.) 
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X HIS was an action of tresspass by Sir F. Bur- 
dett against the Speaker of the Commons. The de- 
daratioQ was as follows. 

Shr Francis Burdett cotoplains of the Right 
Honourable Charles Abbot (having privilege of 
Parliament) of a plea of trespass ; for Hiat the said 
Charles heretofore^ to wit on the 6th April, 1810, 
and on divers other days and times between that 
day and the day of exhibiting this bill, with force 
and arms^ &c. broke and entered a certain messuJEige 
of the said Sir Francis, situate in the parish of St. 
George, Hanover-square, in the county of Middle- 
sex ; and on one of those days, to wit 6n the 9th 
of April, in tlie year aforesaid (tlie outer door of 
the said messuage being then, and there shut, and 
fastened), with divers soldiers, and men armed with 
^offensive weapons, forcibly, and with strong hands, 
broke open a certain window, and two window* 
shutters of and belonging to the said messuage of 
the said Sir Francis, and through the Mtme bnoke 
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into and entered the said messuage, and made a July i, y, 
great noise, disturbance, and affray, in. the said ^^^^^' ^ 
messuage : and with force and arms made an assault FRiyn.Bot 
on the said Sir Francis, and laid hands upon him, m«ot!^w. 
and forced and compelled him to go from and out temft.-^ 
of his said messuage, into a certain public street aisaulted 
there, and also then and there forced and obliged Pi*inti^tiid 
him to go into a certain coach, in, and through, and him to go to i^^ 
along divers other public streets and highways to a P""^"* 
certain prison^ called the Tower of Liondon, and 
there imprisoned the said Sir Francis, and kept and AndtbcfeuD- 
detained him in prison there, without any reason. S^^ 
able or probable cause whatsoever for a long space •<»«bl« < 
of time, to wit from thence hitherto ; contrary to 
the laws of this realm, and against th^ wiU of the 
said Sir Francis : whereby, he, the said Sir Francis, 
dttring ali the time aforesaid was, and still ir hin- 
dered from transaeting his lawful affairs. Sec. to wit 
at the jiartsh aforesaid and county aforesaid. And sd Goant; 
ALSO for that the said Charles heretofore, to wit on 
Ae day and year last aforesaid^ with feroe, and 
ansis,' &c. made another assault upon the said Sir 
fVancis, to wit at the parish, &c. and then and 
ttiere seized and laid bold of the said Sir Francis 
with violence, and forced and compelled him to go 
m, through, and along, divers public streets to a 
'Certain prison, called the Tower of London, and 
then and there imprisoned the said Sir Francis, 
end k^t and detained him in prison there without 
any reasonable or probable cause whatsoever, for a 
long space of time, to wit from thence hitherto ; 
contrary to the laws of this realm, and against the 
-wiU of Ihe said Sir Francis, whereby, Cx. And ad Coont 
A&so for tliat the said Charles heretofore, to wit on 

N!l 
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the day and year last aforess^id, with force and 
arms, &c. made another assault upon the said Sir 
Francis, to wit at the parish aforesaid, &c. and 
then and there imprisoned the said Sir Francis, 
and kept and detained him in prison there, without 
any reasonable or probable cause whatsoever, for 
a long time, to wit from thence hitherto ; contrary 
to the laws of this realni, and against the will of 
the said Sir Francis. There was a fourth count for 
a common assault. 

The Defendant pleaded, Jirst^ not guilty, to the 
whole trespasses charged. And secondly^ he justi- 
fied the breaking and entering of the PlaintiflTs 
house by the proper officer (whilst the outer docnr 
was shfit and fastened), for the purpose of arresting 
l^nd imprisoning the Plaintiff, under the Speaker's 
warrant of commitment, for a breach of the pri- 
vileges of the House of Commons, after audible 
notification of the purpose, and demand of admis- 
sion, without eflect : and the subsequent arrest and 
imprisonment of the Plaintiff, in execution of such 
warrant, stating that a Parliament was held, and 
was sitting at the time of the trespasses complained 
of, and that he, the Defendant, and the Plaintiff, 
were members of the Commons House of the said 
parliament ; that the House resolved, <^ that a letter 
•« signed, * Francis Burdett,* and a further part of 
** a paper entitred, * Argument,* in Cobbett's Weekly 
^^ Register, of March 24, 1810, was a libellous 
*^ and scandalous paper, reflecting on the just rights 
*^ and privileges of that House ; and that Sir 
^^ Francis Burdett, who had admitted the letter 
*^ and aq^ument to have been printed by his autho* 
^^ ri^, had been ^reby guilty of a breach of the 
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** privileges of that House ; ** and it was thereupon July «, 7, 

ordered by the House *^ that the PlaintiflF be for his \^^^- . 

*^ said ofl^ce committed to the Tower ; and that privilege 
'* Mr. Speaker do issue his warrants accordingly ; " ^^*!t.^J„, 
that the Defendant being such Speaker^, in. pursu- tempt.— 
ance of the resolutions aad order aforesaid, issued Ordcr. 
bis warrant, reciting the resolution and order of the Warrant to 
House to the Serjeant at Arms to arrest the Plain- ^^^^ 
tiff, and deliver him to the custody of the Lieute- 
nant of the Tower ; such warrant requiring all. 
peace officers and others to assist in the execution 
thereof; which warrant was delivered to the Ser- 
jeant at Arms to be execufed in due form <^ law ; 
that he, as such Speaker, issued another iivarrant, 
reciting the resolutions and order of the House to 
the Lieutenant of the Tower, therefore requiring 
^ that the said Lieutenant of his Majesty's said Warrant to 
^* Tower, or his deputy, should receive into his ketp. ^ *" 
** custody the body of the said Sir Francis Bprdett, 
^ and HvEk safely keep during the pleasure of the 
^ said House : ** which warrant was delivered to the 
said Lieutenant to be executed in due form of law ; 
that the Seijeant at Arms went to the Plaintiff's Armt. 
house, where he then was, to execute the warrant, 
and with an audible voice notified hia purpose, and 
demanded admittance to execute his warrant ; and, 
because the out^r door was kept shut and fastened 
against him, and was refused by the Plaintiff to be 
opened, he, with the assistance of soldiers and 
armed men, broke into the house and arrested the 
Plaintiff, and conveyed him to the Tower, in execu* 
tion of the first mentioned warrant ; that the Imprisoo- 
I^ieutengnt of the Tower received end detained tke '"'^"^' 
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Plaintiff there, by virtue of the last mentioned 
warrant, &c. There was a third plea, the same aa 
the second, only omitting to justify the breaking open 
th6 door, and, at the conclusion of this plea there 
was a traverse of guilty in any other manner dian 
by the making, signing, issuing, and delivering, 
of the said warrants as such Speaker as aforesaid, 
in pursuance of the resolutions ttnd order aforesaid, 
in manner and form as is in this plea before aU 
je0CG| ecc* 

The Plaintiff joined issue to the country on tb# 
firtt plea of not guilty, and demurred generally ta 
the second and third pleas; and the Defendant 
jointd in the demurrers* Judgment, in E.T. 1811, 
fi>r the Defendant* 



Actioo 
Scijeaiital 



Flcta. 



SECOND CAUSE. 

Th^re was another action against Colman, ^e 
S^ijeani at Arms. The declaration was in trespass 
fi>r an assault and fiilse imprisonment of the Plaintiff, , 
1^' the Defendant, acting in execution of the 
Speiker's warranty and the form of the counts war 
th^ samd as in the action against the Speaker^ 
Hie pleas also were, like those in the former aetion» 
Ae- general issue of not guilty, and two upedal 
plead of justification ; the one justifying the atnest 
and imprisonment of the f^aintiff, under the 
Speaker*s warrant, and the breaking of the house, 
llie outer door being shut and fastened against the 
ofllcer, fer the purpose of executing such warranty 
and the execution of it by the assistance of soldieihs 
and armed mtn ; the other similar to it, otily 
omitting to justify the breaking of the faoute ; the 
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only diSevenc0 between the justificatioq pleaded by July fi, 7, 
this Defendant, and that pleaded by the Speaker, ' ,^'^' ^ 
ll^ng. that these justificatory pleas contained a privilbob 
diatinot allegation, that the Defendant at the time JJJ^.^oV 
of. thtt trespasser oomplained of, was Seijeant at tbmpt.— 
Afws of th$ Uouse, and omitted ao much of the 
ibriiier pUaa ^ lelated to the warntnt addr^^s^ to 
Hm Lieutenant of the Tower. , 

Ilbie Plaintiff^ after joining issue to jthe country RepiicatioD. 
W the plea of not guilty, instead of demurrjiigas 
Mhr^9 replied apecially to tb» second^ pl^, that 
this Seirjeant at Arms executed the warrant by br^ak* 
iag the PlaiotiPs bouse and arresting him '^ vifh a Military foice. 
<« large military forc^ of our $aid Lori th^ Kwg9 
^^ then and there armed with dangeroon and pff^a- 
H live weapons, to wit, &c, the ^ame military force 
^' being then and there used by him the siiid 
^* Francis John, against the said Sir Francis, in and 
:'f&r the execution of the said jSr«t JV^enti^ned 
^ wirrant in the same plea mentioned, and wit|i 
^•uoh military £E>rce so armed aud U9ed. as albie- 
^ said, 0$ was improper, cscesfive, and unwcefws^ 
Mfer that purpose, &c»» and in an unreawHt^P 
^.nanner, and more violently tba^ waa nec^^^aiy 
*• or proper,** &e. There was a similar repli^atiop 
to the third plea, omitting the breaking and e^it^- 
i«f( the house. 

The Defendant refined to tlic replications iq tl^ 
iaoond and third pleas, taking .issue on the fJffiVh 
ind issues were joined on both thes^ rejoiii4erf . ^ 
. The cause was tried at bar before the QovHt 
aC King's Bench, in £. T. leu, wben a verdict 
waa found for the Plaintiff .00. Uk^ general ianu^, anud 
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for the Defendant on the two other issues; and 
judgment was given for the Defendant. 

The Plaintiff brought his writs of error in the 
Exchequer Chamber, assigning for err6r in 'bodi 
cases that the justificatory pleas were not sufficient 
in law to bar the action, and that judgment ought 
to have been given for the Pktintiff, or a T^emVe dc 
novo awarded to try the first issue. The judgments 
having been affirmed in the Exchequer* Chamber, in 
£• T. 1812, the Plaintiff brought writs of error in 
Dam. Proc. assigning the same errors. - The vendict 
in- the second cause, it was alleged, had onXf ne- 
gatived the fact of excess of military force, and die 
question of law still remained, whether it was law- 
ful to employ a military force without a necessity, 
and the circumstances from which it arose, stated in 
pleading. 



Mr. Brougham^ for Plaintiff in error (after 
stating the pleadings generally). I am relieved from 
nraeh of the argument, not only by the fulness of 
tb)^ discussions below, but also by the admissions of 
the Judges, which amount to a recognition of the 
fundamental principle contended for by the Plaintiff, 
vis. that where another matter comes before a court 
of law, and a question of privilege arises incident- 
ally, the Court must deal generally with the ques- 
tion of privilege. But it is said that when the 
HoUse of Commons has resolved that a publication 
is a libefl and a breach- of privilege, and has com- 
ttittid the individual, and an action is brought, and 
the resolution and order oi commitment are 
pleaded, the Court cannot call on the House of 
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Commons to set forth the alleged libel, that it may July 9, 7, 
judge whether it is a libel or breach of privilege. ^^^^' , 
I' mean to contend that courts of law, if they deal privilbgb 
^th questions of privil^e at all, must go to the ^^^!^^V 
ibll extent - • tempt.— 

• That courts of law have ^me jurisdiction over j^^^/.^.^^ ^^ 
these questions of privilege appeskrs from the case of courts of law, 
Donne v. ff'alsh, 4'Pryn. Pari. Writsr, 743. in *^vn^e*of 
which the Court not only took cognizance of pri- ™Jw™«nt. 
vilege of parliament, but decided against the privi- Walsh. * 
lege- claimed for the members, ' of not being im- £xch. of 
pleaded- during the sitting of parliament: and also 12^.4. 
from the X:ase of Risers v. Cossins, 4 Pryn. Pari. 
•Wr. 755, in which the Court of Exchequer, with 
'tbe advice' of all the other judges, agreed that a 
member might be imjdeaded^ though, as appears 
from AtwelFs case, Rot. Pari. No. 35. the House Atweirscsaie. 
of Commons still persisted in their claim of exemp- ^^^^^j ' j^n,^ 
tion from being impleaded. But in the next claim ^^^' ^^^ 
of privilege, • Roo v. Sadcliffe, 1 Hats. 51. the Roo v. Sad- 
claim was confined to freedom from arrest or im- ^^J^\'jlou' ^ 
prisonment, the exemption from being impleaded 104. 
being given up. In these cases the House of Com- 
motos proceeded by writ of supersedeas. 
\ There, are other cases in which the courts ex- 
amined whether the privilege claimed really ex- 
isted, as in the cases of the Duchess of Somerset Duchess of 
V. Earl of Manchester, Ath Pryn. Reg. 1214.; ^doTMlii. 
and Benyon v. Evelyn^ 14 Car. 2. Roll. 2558. It "^g^^'g^ 
is well known that the celebrated judgment of Sir Benvonv. 
Orlando Bridgeman, in .the latter case, is in favour 74 can s.-> 
>df my argument. He says, ** that resolutions or 1 Show,P.c. 
^ vot«s, in either House of Parliament, in the ab- 



174 

July Sg 7, 
1817. 



FRITXLBGB 
OF FAKLIA- 
aglVT.^— COK- 
TllfFT^-^ 
LIBBL. 



AdminioDs. .Cftt6< 



liEatt. JS8. 



CASBS IN THE HOUSE OF LOBPS 

'^ sence of the parties conceroed, are not 9a wv^ 
^^ elusive in courts of law ; but we may, witb 4«t 
^^ respect^ notwithstauding these re$olutioqs» mf 
>^ we mftf/ give our judgmeut according, as we 
^^ upon our oaths, conceive the law to h^ though 
<^ our opinion shall fiill out to be contrary to those 
^' resolutions or votes of either House/' In the ea«e 
of the King v. Knolfys^ Lord Holt says, ff bqt 
^ admitting that it,** viz. les parliatnenth ^' Wffre a 
^ particular law, yet if a question arise determinable 
*^ in the King's Bench, the Court of King!a Beooh 
^^ must determine it ; ** and then he cites BeiiyonVi 
This is admitted by the Cousd for the De- 
fendants, and by the Judges, particularly by ^ 
Chief Justice of the King's Bench. An ejitreeie 
caae had been put^ and such may be properly put 
in a question like this inter apices juris. Suppea^ 
the House of Commons were to direct the Speaker 
to issue his warrant to put a man to death. Tiie 
Chief Justice says, '^ the question in all. rases 
^^' would be whether the House of Commons were a 
'^ court of competent jurisdiction for the purpose of 
^* issuing a warrant to do the act You are patting 
*^ an extravagant case* It is not pretended thattlie 
<^ exercise <^ a general criminal jurisdiction is hny 
^^ part of their privileges." And then he says, not 
blinking the question, ^' When that ease oecors, 
^^ which it never will, the qfiestion would be, 
*^ whedier they had general jurisdiction to isatie 
*^ such an order, and no doubt the courts of justice 
<^ would do their duty ; "* and that cannot be d^ied 
if there remains any settled law in the country. He 
afterwards says»:aftnr stating the opinions of Wright 
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and DeoDiwDj justice, jd, Murray's case: ^^ I Juiyt, 7* 
" agree with Wright, and Denniaon^ that it need ^ ^^^' _^ 3 
'* lK>t appear what the conteoipt was ; but I am not privilbob 
*' prepared to say, with them, that we could in no ^JJJ!f;^^ 
** CMC judge of it, or that there might not appear tempt.— 
*^ atich cause of commitment as^ coming collaterally Mumys case, 
^before the Court in the way of a justification ^^^l^' 
'^ pleaded to an action of trespass:** the way in 
which this question comes— ^^ the Court might not 
^ be obliged to consider and to pronounce to be de-^ 
^ fective.** This distinction, by the way, between 
a question coming directly and coming collaterally 
before the Court is one which we take in our argu- 
ment* The Chief Justice' afterwards says, '^ but if u Easu 150. 
'^ it ** viz. the House of Commons, ^^ did not pro- 
^ fess to commit for a contempt,^ but for some 
^^ matter appearing on the return, which could by 
^ no reasonable intendment be considered as a con* 
** tempt of the Court committing, but a ground of 
** eommitment . palpably and evidently arbitrary, 
^ mijust, and contrary to ^ every principle of posi- 
^ tive law, dr national justice ; I say that in the 
*^ case of such a commitment, (if it ever should 
*^ decor, but whidh I cannot possibly anticipate as 
^ ever likely to occur,) we must look at it and act 
^ «pon it as justice may require.** 

These may suffice as to the concessions in point 
of principle, admitted also by the Defendant, and 
the ooune oi defence which he has adopted. If 
the House of Commons, which for the purposes of 
this argument I may identify with the Defendants^ 
had pursued a consistent course, they would have 
sa»d,thisisa matter of prtvik^ which we alone are 
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competent to determine. We will not answer any 
charge, we will not appear, much less plead to any 
action^ because, if we do, we are compelled to put 
our privileges before the Court below. But they have 
taken another course, and involved the matter in 
inextricable difficulty. Whether the individual has 
been rightly punished is a question which they 
refuse to try ; but the question they raise is, whether 
the Commons' House of Parliament has privilege, 
or a certain class of privileges. What has happened 
upon this ? The Court of King's Bench has con* 
sidered the subject of privilege, and decided in their 
favour : and the judgment has been affirmed in the 
Exchequer Chamber, and now the matter is brought 
here ; so that the House of Commons, which de- 
nies that the courts of law can determine upon a 
question of privilege, carries the question through 
all the courts^ and now before the other House, 
whose supremacy is denied, except as to the 
precedence of individual members. It is some- 
thing in a question of this kind inter apices 
juris to show that every step they take leads to 
absurdity. 

It is admitted then that courts of law may dis- 
cuss and decide whether a general class of privileges 
belongs to the House of Commons or not ; that they 
may discuss whether the House has the power to 
commit for all contempts, for all breaches of pri- 
vilege, for all libels. And I may go a step farther, 
and take it from the admissions, that the resolutioii 
of the House of .Conunons is not in all cases con- 
clusive, that such a class of acts is a breach T and if 
the courts must deal with the question, not 



so. 
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only whether the House has the class generally, July 2, ?» 
but must inquire into the particular case, so tar ^ ,^'^' , 
at least as to enable them to judge whether it is privilsgb 
right in the House of Commons to claim the class, mbnt.^^om. 
The House of Commons at one time claimed for tempt.— 
its members and their servants the privilege of 
being exempt from being impleaded, which was 
denied by the courts. Suppose that claim were 
levived, the courts would deny it. And if, on the 
face of a warrant of commitment, any thing should 
appear obviously absurd, or contrary to law, or 
beyond the jurisdiction of the House of Com- 
mons^ as that a person was committed because 
he trespassed on the fishery of a member of 
parliament, a case not likely to have occurred, 
but which did occur ; or that A. B. and C. D. 
should be put back to back on a horse, and, with a 
label specifying the offence, ride in this manner 
round Charing Cross, which also did happen ; or, 
which did not happen, if the House of Commons 
should order A. B. to be put to death ; if these 
things should appear on a return to a writ of 
habeas corpus, the Court would take cognizance 
of the case, and give relief or redress. This follows 
from the admissions. Another conclusion from the 
admissions is, that privilege is not so delicate a sub- 
ject that it must not be mentioned out of doors, 
and that the courts have dealt with them some- 
times rather roughly. Then if the courts would so 
deal with them, on account of any thing appearing 
on the faoe of the warrant, it would be manifestly 
absurd to say that the Commons could defend by 
involving themselves in obscurity. If it is possible 
that the Court would deny the claim, if it appeared 
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Jaly 2, 7, OD the face of the warrant and return^ the^ ih^ 
l^'^' ^ particular matter must be set forth, lest the Houae 
pRiTXLEGE of Commons should do that, per indirectuniy which 

^i^ZlioV *^y ^^"'^ »^* d<> dinsctly- 

TBMPT.— I now come to inquire into the grounds on which 

LIBBL • . O * 

Grounds on . ^^ ^^ Contended that the House cS Commons have 
^*^^^^dLd' '^^ privilege now in question, of determining 
that the H. c. whether a particular aet amounts to a libel, and 
todSrn^iir ^^^^ * *»*^* »8 entitles the House of Commons to 
whatisaiibci, punish by imprisonment* They say that it is ne- 
by imprison- oessary for self-protection, to enable them to per- 
^^ . form their functions^ and to remove obatructiottt ; 

and that this can be effected in no other way than 
this, that the House itself should have the p6wer 
to punish ; and it is relied on that the House of 
Commons is a court of record. That the House dT 
Commons is not a court of record I shall after- 
wards show. At present I apply myself to the 
question of necessity generally. And, first, if it 
'be inconvenient that they should not h«ve this 
power, the inconvenience is not all on one side. 
There is no redress against their wrong, no im* 
))eachment against them, nor can any of dieir 
members be questioned in any other court for what 
he has done in parliament. That is not the case 
with the courts below. Their judgments are liable 
tb be reversed^ not, I admit, in casies of contempt 
But then, if the judges abuse the power, they are 
cognizable in another way : they may be ion- 
peached ; they may be removed by address of the 
two Houses of Parliament ; and before the Refolu«- 
tion they mi^t be removed by the Crown ; so 
that the House of Commons is above controul, the 
judges are not. Besides, the courts proceed by 
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known fomm^ and the accused is beard on the same Juiy««, 7, 

tat^ms as the accuser. But in the House of Com- ^ ^^^\ , 

moiAB the accused is judged in his absence. A vague priyileob 
•ocusation is preferred. The accused is heard and ®' ^^^^^^^ 
ordered to withdraw; and then^ after he is with^ teikpt.— 
drawn^ the greater part of the chaise is brought '*"*''• 
isrward against him ; and then they give judgment, 
ted execute it by their own officerB. "Hie preroga- 
-tires cf the Crown are defended in the courts, and 
its servants have no privilege in that respect more 
than any other subject. Where, then, would be the 
ttconvenience^ though the House of Commons 
should be ^compelled to say yea or nay to the parti* 
odar charge^ when they admit that they are bound 
4d answer generally? No inconvenience would 
Msult from It, except by a failure of the Court to 
do 'them jastiee, and then error might be brought. 
Ikit the judgment might be affirmed in the Houae 
of Ix>rds^ I say it is not in their months to use 
liRit argmnent ; for they accuse us of putting ex- 
treme cases. And besides, I can show that die 
dbuse on their part has existed, while no instance 
CAB be shown in which the courts have been nemiss 
in ttaintliiniog their privileges ; and this leads me 
to the authorities on which the claim rests. 

They rely ui|)on an uninterrupted train of preoe^ Anthoritiet.— 
imU, along course of practice, and the enjoyment Sl^ou™!., 
•f the right. Now the earliest case of commitment &c- 
ibr libel on the whole House is that of Hall, in the Case of Hall, 
"a&d of EKz. 1 Hats. 93. He was imprisoned, jouiJ^fgi. 
flflfed, and expelled. The commitment was for six ^ ^^' ^• 
months, and further, till a revocation and retraction 
4i titim blander. But as this was thought too inde- 
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finite^ they added^ after sentence, such a retractiaii 
as should satisfy six members, &^. So much for 
this doctrine of privilege, which is to be used only as 
a shield against the crown and the subject Theli 
there is a hiatus, and this uniform stream of deci« 
sion stops for three-fourths of a century. And then 
come the long parliament privilef^es, which I sap- 
pose will not be quoted as precedents. . They caUed 
any power they chose to assume a branch of their 
privileges. They assumed the King's authority 
over the army, and made use of it against his per^ 
son ; and whoever questioned their power was dealt 
with as Hall was. 

Then came the case of Pitman, and the ridiag 
round Charing Cross, for arresting a member's ser- 
vant in -violation of a privilege not now claimed, it 
appears that after the Restoration the same notion 
privilege prevailed in the House of Commons. J ^ 
refer to the proceedings of the two Houses with re-—- - 

spect to the case of Shirley v. Fagg, upon the oc 

casion of an appeal from the Court of. Chancery to«^ 
the House of Lords, by Dr. Shirley against Sir-^ 
John Fagg, a member of the House of Commons.^ 
A multitude of conferences took placcr The Hous^ 
of Commons maintained that the appeal was a 
breach of their privileges, and denied that appeals 
lay from courts of equity to the House of Lords. 
They imprisoned the Serjeants and barristers 
who had, contrary to an order of the House of 
Commons, pleaded for Crispe in an appeal hy 
Crispe against Dalmahoy, a member of the House, 
for a breach of privilege. The House of Lords 
decided the cause, notwithstanding this claim .of 
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privilege. • It may be said that there the question Julys, 7* 
was decided only by the other House. But why l^'^"^^ 
thetfi did they plead in this instance ? For, by the privilbgb 
ooorse which they have adopted, they have brought 2^^*ii^Jir- 
tfie subjiect under the cognizance of the courts J«Jf^^— 
he!l6w beiore it came to you. When it was corf- 
tended that the present claim of privilege was con- 
•trai^ to Magna Charta, which provides that no one 
•ihall be imprisoned, unless by the lawful judgmeih 
vt his peers, or by the law of the land, it has beeh 
said that none but fanatics and drivelleri in law 
could argue in this way, since the law of parliament 
wan part of the law of the land. But that can 
hardly appear so wild and fanciful, when it is con* 
sidered that your Lordships then, taking notice of 
the imprisonment of the counseltbrs at law, and 
the attempt of* the Commons to cohtroul your jud^ 
ments, and obstruct the execution of them, repre^ 
rented this as '^ a transcendent invasion on the right 6 How. st 

TV 1153 

^* and liberty of the subject, and against Magna 
^* Charta, the Petition of Right, and many other 
** laws which have provided that no freieman shall 
** be imprisoned, or otherwise restrained of his Vu 
^' bcrty, but by due process of law. This tends to 
** the subversion of the government of this king- 
** dom, and to the introducing of arbitrariness and 
"" disorder." 

It appears then that this current of decisions has 
not been uniform, and that the claims of privilege 
have not been regularly admitted : that the claim 
for the servants of members has been abandoned ; 
ao that privilege may be stretched a little on one 
imy^Md reduced on another; that there are po 
VOL. V. o 
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Jaly 2, 7, prescriptive privileges ; that they may be lopped off, 

1^ ' _ J sometimes by the House itself, but more frequently 

rRiviLEGB by the courts to whose decisions the House oi 

MBifT.^c^oN. Commons has bowed. Other extravagant claims 

Vbmpt.— have been made. It was at one time claimed that 

the goods of members should not be taken in eir 

ecution during the sitting of parliament.. (Apsley's 

case, 17th £dw. 4.) That was abandoned. And, 

on the other h^i^d, they have sometimes, doing 

what they would now consider as below their (dig? 

nity, applied peaceably for a writ of privi^ege^ which 

came from the Crown ; and thus they made applicap 

tion to the Crown to support their own privileges 

against it. 

In Hairs case they fined, and the Ch. J. of the 
King's Bench i;eems to think that they may yet 
fine. But in Bur. 1336. there is a dictum hyJjord. 
Mansfield that they could not fine, and that seem^ 
now passed from. Then as to the act l;Jai}^ 1^ 
cap. 13. so little was it clear that a member, eveura 
when arrested in execution, might legally be set afc 
liberty by privilege, of parliament, that^ it was 
thought necessary by that act to give security to the 
Sherifi^ against any action for delivering out of. ex- 
ecution any such privileged person. , 

There are other cases on which perhaps tbs 
House of Commons may rely : but the only one I 
shall in this place mention, is a recent one from 
the Journals of the Commons, which is. a very 
Griffith's oaie, great privilege curiosity. Admiral Griffith, a meoi* 
ber, complained that certain persons had trespassed 
on his fishery. The House of Commons, having 
no doubt of its jurisdiction, proceeded. to, tiry th^ 
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cause like an action of trespass, though mor^ iu\y s, 7> 
clumsily than a court of law would have proceeded. [. ^' _ ^ 
The accused were found guilty, not of a trespass^ privileob 
but of a breach of privilege, and were ordered to MSKr.'^oir* 
stand committed; and afterwards, on their humble tempt.— 
petition, after being reprimanded on their knees^ 
they were discharged, paying their fees ! So much 
for the les parliamenti^ ab omnibiis querenda^ a 
muHis ignorata, a paucis cognita : of which law of 
parliament Ch. J. De Grey says, ** I wish we had Crosb/s case^ 
^^ some code of the law of parliament ; but till we igg. '2 Blac'* 
'^ have such a code, it is impossible we should be able ^* ^^^ 
'^ to judge of it.** And another Judge (Gould) says, 
^^ the les et conmetudo purliamenti is known to 
** parliament only. ** Thus then, from Admiral 
Griffith's case, it appears that so recently as the end 
of the last reign, the House of Commons carried 
notions of privilege so far as to hold plea of a tres- 
pass. I pass from these precedents to the dedsions 
of the courts of law. 

The Aylesbury case is one on which they paVti* Decisions. 
cularly rely ; which is well known to have been de- ^^ j'Jj, 
cided in fisiyour of the House of Commons, against J^y|°» ^*^''- 
the opinion of Lord Holt, Gh. J. The question 
vTose on a return to a habeas corpus, sued out by 
Paty and others, who had been committed by the 
House of Commons for a breach of privilege, by 
bringing actions against the constables of Aylesbury 
for refusing their votes at an election. Holt 
thought they should be discharged, . observing 
'^ that this was not such an imprisonment as the hHow.Su 
** freemen of England ought to be bound by ; aiid '' '*^* 
^< that it did highly conoem the people of England 

o 2 



184 CASES IM TUe HOUSE OF tOKDS 

July ?, 7» *' oot to be bound by a deolaratioa of the House of 

^^*^' J " Commons in a matter that before was lawfuL*^ 

pRiviLEGB Tliat is the case of the Aylesbury men. They also 

MEWT^^'oif. ^^^y "P^"* Murray's case, and that of Rejp v. Fl^zoer, 

o^MFT.— 8 T. R. ^314. for the acknowledgment of (their 

jNlurrav'scasc, P^wef by the courts of law* I have this obaerv»« 

I Wiis. V99. tion to make on all <^ them ; that they brought tbe 

question of privilege directly before the Couf t upon 

Hab. Corp. returns to writs of hab. corp. so that if tlie Court 

had liberated^ there would have been a direct and 

immediate conflict of jurisdictions* We do not 

contend that there ought to be such a contests . Que 

court committing, anottier cannot liberate. But 

Question of where the question of privilege comes incidentally 

!ng iiwuient!^ before a court of law, the Court may determine it^ 

»ny. ^i^d p0 conflict take# place. When an action of 

trespass is brought in the. proper court, it must not 

be stopped by an incidental . question <^ privilege. 

The principal pant of the present case is trespass,, 

which the Court of King's Bench may try, and the 

House of Commons cannot ; and, if an incidental 

claim of privilege is set up, the Court must deal 

with it as it would with an incidental question of 

prize or marriage, though properly determinable in 

the Admiralty or Ecclesiastical Courts; and that 

disposes of all the cases upon returns to writs of 

hab.^ Corp. in which, if the Court had interfeied^ 

there would have been a direct conflict of jurisdic* 

tions. Vaughan, Ch. J. in bis judgment in 

Vau.'R^'aJ*' Busheirs case, cites two cases from Moor, 839. in 

6How.Su the gth of Eliz. and 13th of James I. in which 

Calesof A«t. *^® Court of King's Bench, upon returns to writs 

wichandAps- of hab. corp. stating contempt of the Court of 

14 East. 70. 
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Chancery, liberated the prisoners. But we adroit July 2, 7,, 
that now, if one court cooimits for a contempt, ^^^^' _ __j 
another will not liberate. But does it follow that if >rivii,eqs 
a person is wrongfully ooniniitted he can have no mimt^o»» 
redress r We admit that this is the first instance tempt.-^ 
of such an action, but a case may be put where the 
distinction would be taken and acted upon. The 
Crown has the authority over the army> and dele^ 
gates that authority to an o£Bcer ; the officer arrests 
a soldier illegally, ex. gr. for that he refused to 
obey an illegal order. The soldier sues out a writ 
of hab. Corp. and the return is — imprisoned fordism- 
obedience of orders. The Court would refuse' to 
liberate. But might not the soldier bring an actidn 
for the false imprisonment? It would be his duty 
to disobey ; he would have been punishable if he 
had obeyed : and for that false imprisonment he 1 

might maintain his action, though the Court would 
tiot on such a return order his liberation. This 
doctrine is recognised by Lord Kenyon in Rex v. 
Suddis^ 1 East. 306. Now the case is stronger for 
the Crown, because the interference between officer 
and soldier is a matter of peculiar delicacy. Though 
the courts, therefore, will>not interfere where their 
interference would produce a conflict of jurisdic- 
tions \ why should not the wrong doer answer in 
damages ? Let there be in this instance the same 
remedy as for the soldier. One might figure such 
an absurdity that it would be impossible to refuse 
redress. Suppose those men who were imprisoned 
in Admiral Griffith's case had brought an action 
Ugainst him for breaking and entering their close, 
imi he ple^ded the decision of the House of Com-^ 



1S6 CASES IN THE HOUSE OF LORDS 

Julys, 7, inons. To be sure the House might imprison them 

l^^^' J for bringing the action, but how,could the Court 

PRIVILEGE allow- that sentence to be conclusive as to the right 

MEiiT*— co». ^^ property ? It was said by one of the Judges ♦ 

TEMPT.— below, that if privilege of parliament were examin* 

^^^ J able in the Court of King^s Bench in such a roan* 

Pid. 14. 'East, ner as that it ought to have been averred as a tra- 

^^' ^ • versable fact, that the party had been guilty of the 

contempt or breach of privilege ; the fact would be 

examinable, not merely in the King*s Bench, but in 

every inferior court in which trespass could be 

brought, even in the County Court. That, however, 

is only idem per idem ; for from the course actually 

adopted by the Commons, the inferior courts might 

have the cognizance of their privileges, and the 

County Court might have had to try this great cause« 

/teoord. This brings me to the argument founded upon 

the circumstance that the House of Commons is a 

court of record. I abandon the argument that the 

House cannot commit for contempt, as not being a 

court of record^ or at least I do not push it so far 

14 East 159. as it has been carried. But the circumstance of its 

being a court of record has been relied on below, 

and I submit it is no court of record. It has no 

regular form of proceeding; and if its law is known 

to few, as Lord Coke said, its practice is known to 

Oatet*s case, Done. In Oatcs's case the Court of King's Bench 

T^. 1 163 ^1. would not admit the House of Commons to be a 

court of record, and refused evidence which would 

have been admitted if that House had been a court 

of record. The entry in the journals of the House 

of Lords of the reversal of a judgment, is evidence 

of that reversal (/(^ef Vt Randall^ Cowp, 17) i thfit 
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being its record, as a court of judicature. But July t, 7, 
the House of Commons is no court of record: . _ j 
no Writ of error can be brought in that House ; and privilbob 
neither its journals nor those of the House of Lords mbiIt.^onw 
are records (Rct v. Arundel^ Hob. 1 10) ; for though, tempt.-. 
as Lord Holt says, the House of Lords be a su- 
preme court of record, yet every vote there passed 
is ribt an act of judicature, unless the proceedings 
in order to it had been judicial {Rex v. Knollys). Rex ▼. 
It is true Coke says in 4th Inst 23. that in his i2°H(m.St 
opinion the parliamentary journals were entitled to ?Vi'8^' 
the authority of records, and he refers to 6 Hen. 8. 10. SkiD^sdG. 
cap. 16. But that proves no such thing. It pro- ^ ^' 
hibits the absence of any of the members without 
Kcence entered of record in the clerk's book ; but 
that is merely a loose way of stating what stands to 
the House of Commons in place of a record. In 
the case of Rex v. Creevey it appeared that Mr. Rezr. 
Creevey had published a correct account of a speech '**^*^* 
of his in the House of Commons for his constitu- 
ents. An action was brought for a libel, and a ver- 
diet given against him. A motion was made for a 
new trial, on the ground that the House of Com- 
mons was a Court of Judicature, and that the pub- 
lication of its proceedings was allowable, on the 
same principle as the publication of the proceedings 
of other courts of justice ; and the case of Curry 
t. Walter J 1 B. P. 525. was cited. But a new trial 
was refused. 

But, supposing the House of Commons to have 
this power, the Plaintiffs privilege of parliament 
ought to exempt him. I refer to the cases oi Walker rid. Wilk«'# 
V. Grasvenar (Earl of), 7 T. R. 171. and that of ^ ^^'^ 
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July «, 6, Catmur v. Knatchbull (Sir E.), 7 T. R. 448. The- 

\^^^; , case of Brearton, 1 Hats. 131. is also in point; and 

fRiviLBGB one still more in point occurs in the same vol. 
*^l-i"!!fJ^«, After this it will be hard for the Commons to con- 
TBMFT.-T tend that their own members have not the privilege 

of exemption from commitment for contempt. 
Excess. Now I come to the question of excess. It is 

clearly laid down by Sir F. Pemberton in the pro- 
jay v. Top- ceedings relative to the case of Jajf v. Topham, that 
SuTt^w^' '^ Court would inquire whether there was excess or 
iippropriety in the execution of the order of the 
House. Two things are here complained of as ex- 
qsssive or improper in the manner of executing the 
BreakiDgopen order of the House:^— Ist^ the breaking open the 
^'' outer. door; and, 2dly, the using a military force* 
^s to the breal^ing open the outer door, the au- 
SemajneS or thority of Semayne's case falls from under their 
ftU^iiT- feetj though the Judges below relied on it. The 
Oo. mjOB. reliance is on the words in the report in Cro. EI. ; 
ydr. 28. ' '* that tVilhams agreed with the opinion of Yelver- 
^' ton and Fenmr in omnibti^, that the Sheriff might 
^^ not break any man*s house to take execution, 
" unless in the Queen*s case, or for a contempt ^^ 
The House of Commons was well advised to resort 
to the report in Cro. El. for Coke says nothing 
about the contempt ; and as to the opinion of Yel- 
yerton, he himself must have best known what be 
said, and hear what he says, ^' unless it be on a 
^^ capias utlagatum^ which is the Queen's suit for 
^^ the contempt of the party, it is not lawful for 
f^ the Sheriff to enter the house unless it be open, 
*' &c.'* This then is no authority for them. Then 
Ifititaijfofce. v^ith respegt (o t|ie em|)loyipei^t of 9 militaiy f6rc«^ 
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that is open to us on the pleadings^ atid we say it July 2, 7, '• 
was ill^^al. It has been said that the soldiers were ^VJ* 



bound to assist in executing the warrant as well as pritilmk 
other citizens. But the record aliases that it was ^' ^»^'a. 

^ MBVT.*^ COM*! 

a military force of our Lord the King. And in tempt.— 

Horne*s case it was said by De Grey,' Ch. J. "the h'^^..^,^ 

^r King's troops may^ like other men, act as indivii Ck>wp.68s/ 

^ dualiy but they can be eniployed as troops by the 

'^ act of the government only,** (Cowp. 682). That 

is the objection in my argument. The allegation is, 

that they were soldiers of our Ixnrd the King, and 

therefore they were employed as the King's troops, 

and not as citizens in red coats. Now why do I 

contend that the warrant could not legally be ex« 

ecuted by soldiers ? — 1st, the law does not recog^ 

nize soldiers as such, knd so it was argued in the 

defence of Ix>rd Russers innocency^ by Sir IL 

Atkins, who sisys, ^^ to seize and destroy the king's 9 How. St 

"guards. The guards! What guards? What or ^'•^^^^• 

*^ whom does the law understand or allow to be the 

^ King*s guards for the preservation of his person ? 

*^ Whom shall the Court that tried this noble Lord, 

^^ whom shall the Judges of the law that were then 

" present upon their oaths, whom shall they judge 

^* or legally understand by these guards ? They 

^ n?ver read of them in all their law hooks. There 

'^ is not any statute law that makes the least men- 

<^ tion of any guards. The law of England takes 

^^ no notice of any such guards, &c.** King Henry 

VII. was the first who set up a band of gentlemen 

pensioners as a guard about his person ; and the 

laws and constitution of these kingdoms, as Black- 1 Bhc Com. 

litoae obserrest know no tuch state as a perpetual ^^' 
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July 2j 7, Standing soldier^ bred up to no other profassioil 
[^'J ' J than that of war. It is well known that the mmy 
mrihEQE exists only by suffrance from year to year ; and so 
ittn'^otf- J^^^"8 ^* '^^ ^^ ^^ *h® interference of the military, 
TBMPTw— that the troops are removed from assize towns when 
the Judges arrive there. And so it is when elections 
take place ; so little does the House of Commons 
like soldiers^ except on particular occasions. The 
King's troops, therefore, existing by suffrance only 
from year to year, cannot be proper instruments for 
executing the orders of the House of Commons. 
isCtr. sctp. The command of the militia, as well as that of the 
i^ular army, is by law in the Crown ; and how^ is 
the House of Commons to. proceed when they em* 
ploy soldiers } They cannot command the assist- 
ance of the troops by their own authority. They 
must apply to the Crown, and then what becomes 
of their privileges ? They have only their mace 
und Serjeant at Arms. ^^ They keep a kawk,** (the 
North's Ex- Serjeant) as Roger North says in his Examm^ 
*^°' * • '* and must every day provide flesh for their hawk \* 
and he holds his place by patent from the Crown. 
When a body claiming a power has not means to 
eixercise that power, it is a strong argument to show 
that it has not the power ; as, if a court could not en- 
force a venire, it would be a strong argument to 
show that it could not try by jury. And so,'h<Dre, 
as the House of Commons has not the means of 
enforcing the service of the King*s troops by its own 
authority, it is a strong argument against their right 
to execute their orders by the assistance of soldiers* 
They claim their privileges as a protection against 
the crown, and yet th^ say they will enforce their 
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orders by means of the King's troops. The execu- Julys, 7. 
tion of their orders by the aid of a military force \^^^' , 
is therefore inconsistent with their, own argument, privilecb 
and this is one more of the difficulties in which the ^^^^^J^. 
case has been involved. temft.— 

Mr. Caurtnay. The points to be considered in 
this case, as it appears to me, are these : — 1st, Whe- 
ther the House of Commons has the power of com- 
mitting for contempt, as a breach of privilege. 2dly» 
Whether the warrant is a good ground of commit- 
ment. Sdly, Whether it has been executed in a 
proper manner. 

1st, Whether the House of Commons has the Whether the 
power of committing for contempt as a breach of ^j^^^^^^ 
privilege. It can only have it by immemorial usage, contempts 
by statute, or statutary recognition, or from ne- privUfge. 
cessity, as being inherent in its existence. I am 
not driven to show that parliament had not that 
power from time immemorial. It is enough for me 
to show that the House of Commons had it not 
Sut the House of Commons had itself no existence 
till after the time of legal memory, till the reign of 
Xlen. III. as was stated below. They attempted to 
^eet this argument in this way : they said that the 
^ouse of Commons, though it had no separate ex- 
istence till after the time of legal memory, sat as a 
collective body with the King and Lords. But 
there is no evidence of that, so that this argument 
as to their having the power from time immemorial 
fells to the ground. And how do the facts agree 
with the assumption ? They cannot go back further 
than the reign of £lizabeth as to the exercise of the 
poiren If that were not a sufficient answer, it 
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July<9 7* might be said that if they had the power when Uiey 
^^'^' J sat with the Lords and King, it does not follow 



V, 



mviLBOB that they have it when separate. Each membef 
VBirrl^asv- "'^y ^^ \wi^ the powers which belonged to the 
Ts»T.— whole body, and the House of Commons certainly 
has not a separate l^islative power. 2dly, They 
have no such power by statute* They have indeed 
relied on two. acts of parliament ; but when these 
are examined^ the argument founded upon them falls 
to the ground. The act, 4 Hen. 8. cap. 8. was 
passed upon the occasion of the imprisonment of 
Strode for something which he had done in parlia* 
ment, and the extent of it is no more than to give 
personal immunity to the members for things donq 
m discharge of their duty. The other act, ] Jac. !• 
cap. 13. which they say is a statutary recognition of 
this privilege, after enacting that, when a member 
of parliament, arrested in execution, should be set 
at liberty by privilege of parliament^ the party 
might again take him in execution after the privi- 
lege of that session of parliament should have 
ceased, contains this proviso ; ^' Provided always 
'^ that this act, or any thing therein contained, shall 
^ not extend to the diminishing of any punishment, 
•* to be hereafter, by censure in parliament, in- 
*^ flicted upon any person which shall hereafter 
'^ make, or procure to be made, any such arrest as 
^ aforesaid.** Now, giving this its most extended 
meaning, it only applies to punishment, to be in- 
flicted for arresting members during the sitting of 
parliament^ and the House of Commons must have 
that power to preserve its existence. The diird 
ground is that of necessity, and that appears to'me 
4 
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to be the formidable ground : for it is impoisible to July ft, 7, 

deny that a body^ radi as the House of Commons, ^^^^\ , , 

must have immunities and privileges, and complete mrihwm 

self-protection; which implies all the power that is S^JJ^^J^jil 

necessary to make it eflectual. But it has been tempf.^ 

justly and wittily said^ that power is a sword, privi- ^""" 

1^ a shield : and, as to the assumption of power, 

^re is hardly any thing that may not be construed 

into a breach of privilege, or any p#wer that noay 

ttot on that ground be assumed. I refer to what 

Lord Clarendon says, '^ After the act for the contik 

^^ nuance of the parliament, the House of Com^ Hist. VUM, 

** hidns took much more upon them, in point of ^' *' ^' ***' 

*^ their privileges, than they had done, and more 

^ undervalued the iconcurrence of the Peers : though 

^ that act neither added any thing to/ n^r extend^ 

^ ed their jurisdiclion, fltc. &c. But now that they 

^ could tiot be dissolved without their own consent, 

^ &c. they called any power they pleased to assume 

^ to themselves a branch of their privil^es, and 

^ any t>pposing or questioning that power a breach 

^ of their privilieges, which all men were bound to 

^ defend by their late protestation, and they were 

^ the only proper judges of their own privileges* 

•*. Hereupon, they called whom they pleased delin-^ 

*^ quents, received complaints of all 'kinds, and 

^committed to priton whom they pleased, which 

^ bad never been done or attempted before this 

^ parliament, except in some apparent breach, 

^ as the arresting a privileged person, or the 

•Tike.** 

1 would also admit the power of the House of 
Commons to commit for contempt, that is, for con* 
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tempt properly $o called, distioguishing the 1^^ 
JQrom.the popular sense of^tiie word. The legal 
meaning is an actual or constructive obstructioa of 
process. In common language it meansicoatumely^ 
Where there is a legal contempt^ or an actual or 
j(y>n8tructive obstruction to their proceedings^ the 
House of Commons has the power^ not vindictively 
to punish the oiT^ce ^tfagffence, but to abate .the 
nuisance. But there, the power ends where the ne« 
oessity ends. We do not, contend that ittotnumty 
ought to be given to libels, but that the House dt 
Commons ought not to be judges in their own 
cause. The House of Commons has no criminal jurist 
diction, or, if it has the power to punish an c^nce 
as such, it is an anomaly in the history of our 
courts that such a power should belong to a body 
which cannot apportion the punishment to the 
offence. Take the present c^nce for instance. A 
libel may be the most atrocious, or it may be the 
most trifling of personal afironts. And yet see the 
situatbn of the House of Commons ; if the most 
attrocious libel against it should be published on 
the last day or the last hour of its sitting, it can 
imprison the libeller only for that day or hour. But 
there is no such anomaly if the power exists merely 
for the put*posc of removing obstruction. 

2d)y, Whether the warrant is a good ground of 
commitment. Besides other objections, it does not 
pretend to commit for a contempt, but for a breach 
of privilege ; and that was a libel, and a libel on a 
past proceeding of the House^ as appears by the 
record, and could not therefore have been an ob- 
struction of a present proceeding. The mere naked 
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Act here .18 the admission that a paper called a Julyt, ?# 
lihd was printed by the FlaintifFs authority ; arid, 1^^^' '_]_^ 
•I submit, the libel should have been set out on priyiliob 
f^rounds of justice ; for if it appears that it is no memt!^^*- 
bbel, you will not lend your judgment and author temw,-^ 
rities to- the injustice. The House of Ciommons / ^'Z 
^ouid, therefore, have shown the grounds of their ' 

prMeeding. But the warrant does not even state 
^at'^the Plaintiff is guilty; it only states that the 
Plaintiff^ having admitted that the paper which the 
House . of Commons resolved to be a libel was 
printed by his authority, was thereby guilty of a 
breach of privilege. How could the admission make 
him guilty of a breach of privilege ? Then there 
is no allegation in the warrant of the publication of 
the libel ; and^tbe libel cannot therefore be a breach 
ci privilege, for it might have been all along in his 
table drawer for any thing that appears on this war- 
rant. It has been argued that no other court will 
ralieve, because the Plaintiff was committed for a 
c^mteinpt.. I have already said that it is not a corn--' 
mitment for contempt ; but suppose it were, there 
anein Moore*s Reports, 839* 840. a number of cases 
(Apsley's and others), which show that the rule con- 
tended for is laid down too broadly, and that other 
courts will sometimes interfere in such cases* Ch. 
J. Vaughan says,, in Bushelfscase, ^^ that the cause Van. Reow 
*^ of the imprisonment ought, by the return (to a'g^^^r mkT^ 
^* hab. carp.), to appear as specifically and certainly 
f^ to the Judges of the return, as it appeared to the 
^, Court, or person authorised to commit, else the 
^^ return is insufficient.'* But it could not so appear 
by a neturn . founded - on this warran t« It may be. 
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Jttljpt, 7, tnd has been argaed^ that your Lordshipc oatinot 
l^'- -^ 1 **ke cogni2ance of the quettiop) whether it is or ia 
^xiviLtoB ^^^ libel^ breach of privilege, or contempt, in the 
oTMftLU- particular instance^ that being settled by the vao^ 
rvmrt,^ lodon of the House of Commons. But in JPitz* 
o'^m Jon *^*'™'* ^® 7^^^ Lordships refused to receive an 
8 How. St impeachment against him. The House of Com* 
fliMms said this was illegal, and resolved that the 
ptiHSeediDg in any inferior court would be a breach 
of privilege. .But Fitzharris was tried by the Court 
of King*s Bench, convicted, and executed. This 
shows that your JLordahips may investigate whether 
there is a breach of privilege or not, notwithstand*^ 
ing their resolution. 
Fitsherbert's In Fit2herbert*s case, Z5 Eliz. there being then 
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1^. 4ss7^ * doabt how a member, who had been arrested, 
should be relieved, Coke, who was then Speaker, 
said, ^ First, this writ of privilege must go from 
1^ the. body of this House made by me, and I to 
^ send it into the Chancery, and the Lord Keeper to 
*^:difect it. Now before we make such a writ, let 
^.m know whether by law we may make it, or 
^ whether it will be good for the cause or no. For 
'>.my own part, my hand shall not sign it, unless 
^ ^ my heart assent to it And though we make such 
*.^ a writ, if it be not warrantable by law, and the 
. "proceeding of this House, the Lord Keeper wiH 
\1" and must refuse it."* This was an acknowledg- 
ment that the Lord Keeper had authority to inquire 
into the matter, whether a breach of privilege of not; 
R. Coke*s And so it appears also from the case of Richard 
rase, 1684. Cokc, 1 Hats. 96. upou whom a subpoena out 
9f Chancery had been served ; and the Commons 
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being of opinion tliat their privileges were con- Julys, 7, , . 

cerned, sent a deputation of some of their mem- ^ ^^' ^ 

fcfers to the Lord Chancellor^ who answered, " that privilbob 

** he thought the House had no such privilege mbot.^^ow. 

** against subpoenas as they contended for, and that tbmpt.— 

" he would not allow any precedent in the House of 

** Commons to that effect, unless they could show 

** that they had been allowed and ratified by the 

^* precedents in Chancery." Another authority is 

that of Lord Holt in the case of Rej^ et Reg. v: 

Knollys, who said that their resolution would hot 

make that a breach of privilege which was not so 

before; Your Lordships ought, therefore, to be put 

in a situation to consider whether this is a breach of 

privil^e. Then there are these critical objections 

to the warrant: — 1. That it does not allege that 

the libel was printed by the authority of the Plaintiff^ 

Irat only that he, having ai/77ii//e^ the fact, wa^ 

thereby guilty of a breach of privilege. How the 

admission can be tortured into a breach of privilege 

I cannot understand: — 2. That it does hot allegb 

that the libel was published by the Plaintiff:-^ 

3. That the word " reflecting^ on the just rights," 

&€• was equivocal, for he might have reflected upon 

them iiivourably: In an indictment for obtaining Rexv. Airef. 

money on false pretences, if it is alleged that the ^^^-^o. 

Defendant unlawfully, knowingly, and designedly, 

pretended so and so, by means of which pretences 

he obtained the money ; what doubt could there be 

that this was a charge that the pretences were false ; 

yet they say that it is not sufficient, but you must 

proceed to negative the pretences to be true. I 

might ask whether* if this nicety is required in 

YOU V. P 
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indictmentSi it ought not a fortiori to be required 
in such a penal execution as this. 

3dly. Whether the warrant was properly exe- 
cuted. And, first, with respect to the breaking 
open the outer door, Semaync*s case, for the reasons 
already stated, is no authority whatever for it. It 
is only where the King has an interest that the outer 
door can be lawfully broken open ; and Treby, Cb. J. 
in a note to Dyer, says, ^^ By the common law no 
^^ house may be broke open by the officer of the 
*' King, at the suit of a common person, otherwise 
'^ at the suit of the King. But now by 21 Jac. 1« 
*^ cap. 19. ^. 8. concerning bankrupts, the com- 
^< missioners may break open the house of another 
<* for the debt of the debtor : and if bankrupts con* 
^ vey their goods to their neighbour's house, the 
'^ commissioners cannot, but the Sheriff may, break 
^' open the house^ because he is the sworn officer of 
^'•the King. The commissioners may break open the 
^^ booth or shop of another to get at the bankrupt's 
** goods." The act gives the commissioners power 
to break open, not only shops and warehouses, but 
also bouses and chambers; and yet, though the 
power is so distinctly given, the house can be broken 
open only by the King's officer. The only ground 
on which this is justified, is, that the public is a 
party, and that it is for the benefit of the common* 
wealth ; but these words, in order to have such an 
effect, must be held to imply something beyond an 
ordinary expediency — something of a moral neces*- 
sity. But as long as the Plaintiff confined himself 
to his house, he could not obstruct the proceedings 
of the House of Commons : if be came out^ the 
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warrant might be executed ; so that there was no July 9, 7, 
necessity in this instance for breaking open the ^ ^^'^' ^ 
door. Secondly, with respect to the employing a privilege 
military force, I need not add any thing to what has ^^ parlia- 
been said already. The jealousy of the constitu- tempt.— 
tion is very strong as to the interference of soldiers 
in the execution of process, and pervades the whole 
frame of our municipal law. The Sheriff, or the 
officers of the Houses of Lords or Commons, have 
a right to the services of individuals, whatever be 
the colour of their coats. That is clear. But the 
House of Commons has no power to call on soldiers 
as a body under their officers, and acting as the ser- 
vants of the Crown. 

Lord Eldan (C.) The Counsel for the Plaintiff July?, is 17. 
having been now heard, I propose to your Lordships 
that the Counsel for the Defendants should not be 
heard, until we shall have received the advice of the 
Judges on the following question^ viz. ^* Whether^ Question to 
« if the Court of Common Pleas, having adjudged ^^^^^^B^ 
^^ an act to be a contempt of Court, had committed 
** for the contempt under a warrant, stating such 
•* adjudication generally without the particular cir- 
** cumstances, and the matter were brought before 
'* the Court of King's Bench, by return to a writ 
•^ of habeas corpus, the return setting forth the 
** warrant, stating such adjudication of contempt 
•* generally; whether in that case the Court of 
*' King's Bench would discharge the prisoner^ be* 
*^ cause the particular facts and circumstances, out 
^ of which the contempt arose, were not set forth 
•* in the warrant." 

p 2 
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July 7, 1817. The question being handed to the Judges, and 

'^ "^ ' they having consulted among themselves for a few 

OF PARLiA- minutes. Lord Ch. Baron Richards delivered their 
MBKT.— coK- unanimous opinion that in such a case the Court of 

TBMPT.r— ^ * 

LiBBL. King's Bench would not liberate. 

Answer. 

Judgment. Lord Eldon (C.) That this is a case of very 

great importance none will dispute : but at the 
same time I do not think it a case of difficulty. If 
I did, I should be anxious to hear the counsel for 
the Defendants before proceeding to judgment. But 
in my view of the case, considering it as clear in 
law that the House of Commons have the }X)wer of 
committing for contempt ; that this was a commit- 
ment for contempt ; that the general nature of the 
contempt, if that was necessary, was sufficiently 
set forth in the warrant ; and being of opinion that 
the objections in point of form have not been sus- 
tained, unless any other Noble Liord should express 
a wish t6 hear the Counsel for the Defendants, I 
shall now move that the judgment of the Court 
below be affirmed. 



Lord Erskine. When this matter was first agi- 
tated, I understood that the House of Commons in- 
tended to pursue a very >different course. I was 
therefore alarmed. I expressed myself, because I 
felt, with warmth. I have changed none of the 
opinions which I then entertained ; I then said that 
the House of Commons ought to be jealous of such 
privileges as were necessary for its protection. My 
opinion is that these privileges are part of the law 
of the land, and upon this record there is nothing 
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more than the ordinary proceeding ; the Speaker of July 7, 1817. 
the House of Commons, like any other subject* ^■"^^•**-^ 
putting himself on the country as to the fact^ and of parlia- 
pleading a justification in law ; for this was not a xe^mptT^^*" 
plea to the jurisdiction, but a plea in bar. This libbl. 
course of proceeding gave me the most heart-felt 
satisfaction ; for if the judgment had been adverse 
to the Defendants, the House would no doubt have 
submitted. It would be a libel on the House of 
Commons to suppose that it would not. Therefore, 
by this judgment, it appears that it is the law which 
protects the just privileges -of the House of Com- 
mons, as well as the rights of the subject. 

The case has been argued with great propriety ; 
but it was contended, that it was not alleged in the 
warrant that the libel was published by the Plaintiff. 
But it is alleged that the paper was printed by his 
authority. And if I send a manuscript to thq 
printer of a periodical publication, and do not re- 
strain the printing and publishing of it, and he 
does print and publish it in that publication, then 
I am the publisher. The word reflecting, standing 
separately, would not be sufficiently distinct. But 
the warrant recites that the letter had been ad- 
judged to be a libellous and scandalous paper, re- 
flecting on the just rights and privileges of the 
House of Commons ; and the meaning there must 
be, arraigning the just rights and privileges of the 
House. 

I myself, while I presided in the Court of Chan- Pu. tx parte 
eery, committed for contempt, in a case in which ^^^' *« Ve^ 
a pamphlet was sent to me, the object of which 
was, by partial representation, and by flattering the 
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July7>i8J7. Judge, to procure a different species of judgment 
from that which would be administered in the ordi- 
nary course of justice. I might be wrong, but I do 
not think I was. The House of Commons, whether 
a Court or not, must, hke every other tribunal, have 
the power to protect itself from obstruction and in- 
sult, and to maintain its dignity and character. If 
the dignity of the law is not sustained, its sun is 
set, never to be lighted up again. So much I 
thought it necessary to say, feehng strongly for the 
dignity of the law ; and, have only to add, that I 
fully concur in the opinion delivered by the judges. 



The Counsel were called in, and informed that 
the House did not think it necessary to hear 
Counsel for the Defendants. And then, without 
further proceeding, the judgments of the Court 
below were affirmed. 



ENGLAND. 

IN ERROR FROM KING*S BENCH. 



Randoll and others — Plaintiffs in error. 

Doe, on the several de-"J 

mises, and on the joint \ rk r j ^ 
demise, of Roake and >Defendant 
Others. J 



m error. 



May 8, 7» l6, Devise of freehold estates to J« R. nephew and heir at law 

'®'7. of testatrix for lif^ ; and on his decease " to (tnd amongst 

*^ fds children lawfidlif begoiien, equaUy at the age of 
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** twenty^one^ and their heirs as tenants in common: but if May 2, 7, 16, 
" only one child shall live to attain such age^ to him or her^ 1817. 
" and his or her heirSj at his or her ase of twenty-one years : ^**^v- - ^ 
'^ and in case my said nephew shall ate without lawful issue, dbvise at su 
" or such lawful issue shall die before iwenty-one,'* then ""^ cohdi- 
over. Held hy the Court of King^s Bench, and judff- ^'„7^^"'"" 
ment aiRrmed in Dom. Proc. that the children of J. K. 
took a vested remainder. 



XN the month of June, 1811, the Defendants iu 
error brought an ejectment in his Majesty's Court 
of King's Bench^^ for the recovery of certain dwell- 
ing-houses, with the appurtenances, in the parish of 
Christ Church, in the City of London, which, 
under the will of their great Aunt Sarah Trymmer 
they became entitled to on the decease of their late 
father John Roake* The demises in the ejectment 
are laid on 1st June, 1811; the Plaintiffs in error 
entered into the common rules on defending as 
landlords, and pleaded the general issue. The trial 
of this cause was suspended for some time, during 
the pendency of another ejectment upon the same Doc v. Now- 
title, for premises in the county of Surry, in which scl. 3«7.*" * 
a special case had been made at the summer assizes, 
1811, but was not ai^ued till May, 181 S, when 
judgment was given therein for the now Defendants 
in error. Shortly after the above*mentioned deter- 
mination, the proceedings in this ejectment were 
renewed, and the issue therein, coming on to be 
tried at the adjourned sittings after Blaster Term, 
1813, a special verdict Was found, with the usual 
formalities ; and as no point of form occurred, the 
following abstract of the verdict will soffiie. 
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May 9, 7, 1(5, Sarah Trymmer, widow, being seized in fee of 
V ^' _ , the premises in question, diily made and published 
DBVI8EAT21. her last will in writing, dated 6th June, 1783, ex- 
TioH soBSB- ^"ted ^^d attested as the law requires for passing 
real estates ; and thereby, after (amongst other 
things) giving a certain specific bequest to John 
Roake, her nephew, she gave and devised the 
tenements and hereditaments therein mentioned 
(whereof the premises in question are parcel) in the 
following words : 
Deviie. ^^ I give and devise all my freehold estates in the 

*^ City of .London and County of Surry, or else- 
'^' where, to iny said nephew, John Roake, for his 
^^ life, on condition, that, out of the rents thereof, 
*^ he do, from time to time, keep such estates in 
^' proper and tenantable repair. And on the decease 
** of my said nephew John Roake, I devise all my 
^^ said estates (subject to and chargeable with the 
*' payment of 30/. a-year to Ann, the wife of the 
*^ said John Roake, for her life, by even quarterly 
^' payments) to and among his children lawfully 
^^ begotten, equally, at the age of twenty-one, and 
^* their heirs as tenants in common ; but if only one 
*^ child shall live to attain such age, to him or her, 
** and his or her heirs, at his or her age of twenty- 
^' one. And in case my said nephew John Roake 
^^ shall die without lawful issue, or such lawful issue 
^^ shall die before twenty-one, then I devise all the 
^^ said estates (chargeable with such annuity of 30L 
^^ a year to the said Ann Roake for her life, in 
^^ manner aforesaid) to and among my said nephews 
^^•and nieces^ Miles, Thomas, John, James, and 
^' Sarah Biofold, and Susannah Longman, or such 
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*^ of them as shall be then living, and their heirs May 2, 7, 16, 
** and assigns for ever." ^,^*^' , 

The special verdict then finds, that Mrs. Try m- devisbatsk 
mer died, seized on 4th December, 1786, without Consume- 
having revoked or altered her will, leaving the said qubkt. 
JTohn Roake, the first devisee, her heir at law ; who ^^^ j. rT 
at the time of Mrs. Trymmer's decease was a bccomei 
widower without issue, and who upon such decease, ' 
entered and became seized as the law requires by 
virtue of the devise. That on 10th May^ 1787, 
the said John Roake being so seized, married Eliza- 
beth Rippen, and the four lessors of the Plaintiff 
(two of whom were born before, and the other two 
subsequently to the execution of the deed or levying 
of the fine hereinafter stated) are the lawful issue 
of such marriage, and the only children of the said 
John Roake. It is then found, that on the 5th 
November, If 89, an indenture of that date was 
duly executed, purporting to be made between the 
said John Roake (whose wife was also a party to 
the release) of the one part, and one Richard 
Nowell of the other part, being a deed for leading 
the uses, of a ^ne sur conuxance de droits of the 
premises in question ; with a declaration, that such 
fine, when levied, should enure to the use of the 
said John Roake, his heirs, and assigns. That a 
fine was levied thereof accordingly, as of Michael- andle?ieta 
mas Term in the same year, in his Majesty's Court °*' 
of. Common Pleas at Westminster ; and proclama- 
tions were had and made thereon in due form of 
law. The special verdict goes on to state inden- 
tures of lease and release, dated 22d and 23rd June, 
)7909 from the said John Hoal^e and hi9 wife to 
6 
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May2>7, i6y One John Bell, conveying the premises in question^ 

\^^^; J as far as they lawfully could or might, for a valuable 

DBVISEAT21. consideration in money, unto the said John Bell ; 

—A CONDI- ^jjQ entered, and afterwards made his will, executed 

TIOH SUB8E- ' . ' . 

QUBNT. and attested as the law requires for the passing of 

and conveys ^^^1 estates ; and having thereby given and devised 
J. B. who the same premises to the now Plaintifi in fee- 
plair^ffs! simple, departed this life without revoking or altera 
ing such will ; whereupon the now Plaintiffs entered 
'as his devisees. That the said John Roake, the first 
devisee in the said Sarah Trymmer*s will, died on 
the Idth February, 1803, leaving the several lessors 
of the now Defendant surviving him ; of whom the 
two first named lessors attained the age of twenty- 
one years, before or upon 25th August, 1810, the 
two others being still under age, and that afiter an 
actual entry by the now Defendants' lessors on 1st 
Ejectment by June, 1811, the present ejectment was brought on 
who^ecom. ^^^ June in that year. Upon this special verdict, 
judgment was given (without argument) in the 
Court of King's Bench in favour of the now De- 
Error in Dom. fendants' lessors. A Writ of Error having been 
^'^ brought in the House of Lords, the Plaintiffs as- 

signed general errors, and the Defendants pleaded 
in nullo est erratum. 

Mr. Leach (for Plaintiffs in error). The whole 
question turns upon this, whether the testator meant 
to give any thing to any one till he or she attained 
the age of twenty-one. If the will had stopped 
with the words '^ to and amongst his children law* 
^* fiilly begotten, equally at the age of twenty-one, 
^^ and their heirs, as tenants in common,** I pre- 

5 



ON APPEALS AND WRITS OF ERROR. ^07 

sume no lawyer would qaestion that this would May 9, n, i6» 
have been a devise to a person or persons at twenty. ^^^'^' > 
one> and that no estate vested till twenty*one. This DBviaB atsi. 
ease has been considered as coming within the prin- ^^k sumb- 
ciple of Boraston*s case in Coke^ and of Bromfield quekt. 
V. Crawder, 1 B. P., N, R. 313., decided below in Boraston's 

' ' ^ case, 3 Kep. 

18 1 4, and affirmed in this House in 1815. But in 19. 1 P. W. 
considering the expressions of the will, your Lord- ^^^' 
■hips have to determine on the whole, whether this 
was intended as a condition, precedent, or subse- 
quent. The universal rule of construction with 
respect to wills is, that the intent is to be collected, 
not from particular expressions, but from the whole 
of the will taken together ; so that it is unnecessary 
to refer to any particular class of cases, as that is 
the universal rule. Then the testatrix having in 
this case given an estate at twenty*one, and not till 
twenty-one, we have to consider whether fVom the 
whole of the will any intent can be discovered 
oontrary to the import of that expression. The will 
{HTOceeds thus : ^< but if only one child shall live to 
*' attain such age, to him or her, and his or her 
^^ heirs, at his or her age of twenty-one years;" that 
is, if more than (me, they shall take equally at 
twenty-one ; if only one, then that one shall take 
the whole at twenty-one. Is not this then a still 
stronger expression of contingency ? The second 
clause not controlling the first, but expressing with 
more precision the intent before indicated. Then 
foUows ^' and in case my said nephew shall die 
^f without lawful issue!" then over. Is there any 
thing in the terms of this devise over to show an 
intent that any of the children should take before 
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May 2, 7> 16. twenty-one ? Lawful issue may be considered as 
\^^^* J meaning children. It would be useful to thePlain-i 

PEvisB ATSi. tiff in error if the words could be taken in a general 
TioH auMB- sense, as the father then would have taken an estete 
QUEjrr. • tail. But I cannot contend for that meaning, as 
the subsequent expression shows that the testatrix 
by the word issue here meant children. Then read 
it, ^^ in case my said nephew shall die without 
** children," I give it over ; and then follow the 
words on which the question turns, for unless the 
subsequent expression controls the previous words, 
the first expression prevails, '^ or such lawful issue 
♦' (children) shall die before twenty-one," then over. 
They say that the words '< or such lawful issue 
*' should die before twenty-one," control the mean* 
ing of the previous part ^ of the will, and that the 
testatrix must, by necessary implication, bejpre* 
sunied to mean that the children should take bcAire 
twenty-one, and upon that depends the case of the 
Vid. Fawlk- Defendants in error. But if there is any principle 
encr ^1 Vcrn.' ^^^^ settled than another in the construction of wills, 
^^ it is this, that no implication arises in favour of any 

one merely from an estate limited over to another 
on his death, unless it is given over on his death to 
the heir at law. If an estate is given over to the 
heir at law on the death of A. B. there is a. dear 
intent that the heir shall not take till the death. 
And where is it to go in the mean time? An impli- 
cation arises that A. B. shall in the mean time enjoy 
the estate. But if it is limited over on the deiLth 
of A. B. not to the heir at law^but to a stranger C Dt 
the estate until the death of A. B. goes not to A. B. 
but to the heir at law, who takes all that i&undift^ 
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posed of. It may be conjectured that the testator Mays,?, 16, 
did not intend that the heir at law should take, but ^ ^^' _ j 
the heir takes by the rules of construction. In the dbvisbatsi. 
case* on the authority of which this was decided, ^on some- 
^ it is reasoned thus : if the construction contended quent. 
for by the Plaintiff in error leads to absurd conse- N^eluT ^ 
quences, it will follow that such a construction Maul. Sd 
could not be according to the intent of the testator. 
But the answer is, that this objection applies to nine 
wills out of ten. An ingenious lawyer may draw 
absurd conclusions out of the expressions of almost 
all wills. But that arises from the testator s having 
taken only a limited view of the subject ;. and the 
rule is to go by the expressed intention. I admit 
that such objections may be raised here ; but the 
answer is, that the testatrix did not look to all the 
circumstances and consequences either in fact or in 
law. Her purpose, however, was that none of the 
children should take till twenty-one. So that the 
Court below decided on conjecture in that other 
cause,^ and made a wiser will; but Courts of tQy. Doc v. 
Justice cannot properly make wills for the par- Maul.Scl. 
ties. «^- 

Mr. Richardson (for Plaintiffs in error). One 
would think that when an estate is given at a certain 
age or time, the donor intended that nothing should 
be given unless at that age or time. That seems to 
have been the old law (10 Coke, Rep. p. 50.), 
Mid Grant's case is there cited. {Lord Eldon, C. 
That was a devise to one person ; but what estate in 
the present case would the first child take at twenty- 
one? Was he to wait till the others attained twenty- 
one, or to take the whole, and then divest as the 
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May 2, 7, i5> Others came of age ?) He would take and divest ; 

^ ^^'^- ^ I mean to argue it in that way. Grants case was 

DEVISE AT 21. ^^^^ ^^ ^ devise of land to John Grant when he 
—A coHDi- came to the ace of twenty-five years, to have and 

TION 80B8B* ^ . . 

QUENT. to hold to him and the heirs of his body. Grant 

Grant's case, levied a fine at his aee of twenty-one. and after* 

vid. S Leon. - . 1 . n /. r^i 

36. Cro. El. wards attamed the age of twenty->five. The question 
was, whether the issue were barred, and the Judges 
were of opinion that they were ; but they const** 
dered the estate tail as in futuro and contingency 
at the time the fine was levied. I am aware that 
tlie decision there would have been the same whe^ 
ther the interest was vested or not ; but the Judges 
proceeded on the supposition that it was contingent 
These words then ^^ to and amongst his children at 
** the age of twenty-one,** would give a contingent 
remainder, and the words /^ but if only one child 
^' shall live to attain such age, to him or her, and 
** at his or her age of twenty-one," are still stronger 
as words of contingency. It was supposed elsewhere 
that it was necessary to give a vested interest to the 
children of Roake to prevent the estate's going over^ 
as it otherwise might, though there were descend- 
ants of Roake; as suppose they all died under 
twenty-one, leaving twenty children, it was said to 
be against the intent that the estate should in that 
case go over, and therefore to effectuate the intent 
the remainder must be vested. In answer to that| 
I say that the remedy does not cure the defect, for 
if no child attained twenty-one it must go over, or 
if not, it must be by force of the words ^* in ease 
^^ my said nephew shall die without issue,** and that 
will not do unless it should be held to mean an ra« 
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definite failure of issue^ and in that case Roake had May 9, 7, 16, 
an estate tail. ^!!L__/ 

They say that the children^ as they came iii esse^ devise at si. 
took estates defeasible on their not attainine: the age ""^ condi- 
cS twenty-one. Now the testatrix provided for one qdewt. 
erent, that if only one child should attain twenty- 
one, then to that one^ and if all died but one before 
twenty«one, that one would take the whole. Then 
suppose there are four children, and one dies before 
twenty-one, leaving children, if this was a vested 
interest in him before his death, his interest in the 
quarter of the estate would descend to his children ; 
and so if a second and a third should die before 
twenty-one, leaving children, their shares would 
descend. Then the fourth attains twenty-one, and 
he then takes out of the children the whole interest 
so vested in them. But suppose two die, leaving 
children, and two attain the age of twenty-one, the 
two take only the half, and the other half goes to 
the children, as the estate is not divested except the 
children of Roake should be reduced to one attain- 
ing the age of twenty*one. Such a construction is 
clearly contrary to the intent of the testatrix, as it 
is clear that she meant that those only should take 
who attained twenty-one, and that if only one at- 
tained that age, then he should take the whole. 
They say it is necessary it should vest in the chil- 
dren before twenty-one, to prevent its going to the 
Pinfolds. But it will not prevent it, for if none 
were to attain twenty-one, it must go over if not 
prevented by the word ^^ in case my said nephew 
*^ shall die without lawful issue'* When the latter 
clause conies to be considered, it is difficult to con- 
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May 2, 7, 16, tend that the word is^e can be understood as 

^^^ ^ meaning any thing more than immediate children ; 

DBvtsBATei. and if it designates immediate children^ then the 
—A CONDI- estate may go over so as to defeat the subsequent 

TIOKSDBSE- . n -n ? i -r t - i • i- i 

QUBVT. issue of Roake ; and if that is not the intent of the 

testatrix^ then the words without lawful i^me roust 

be understood to mean a general feilure. of issue, 

and Roake takes an estate tail. By giving him an 

estate tail^ the consequences will be to prevent the 

estate from going over to the less favoured branches, 

and that is the only way in which it can be pre- 

vented^ and there the issue is barred by the fine. 

Boraston's In that class of cases commencing with Bo- 

— GiKKW^ed ^^^^"'^ ^^^^ and ending with Goodtitle^ d. Hayward 

flavward v. V. JVhttbyy something was done with the estate in 

w/^ ^'^ "'' the mean time for the benefit of the devisee or some 

other person, and the decision turned on that dis*' 

tinction. In another small class of cases commenc- 

Edwardt v. ing with that of Edwards v. Hammond, in Lfcvhir 

Le^istlfitin *^^ Shower, which was the authority on which the 

f Show. 398. case of Bromfield v. Crowder was decided, the de- 
pom, stocker . . 1- 1 I 1- • • »n 1 
T. Edwards, cision did not turn on that distinction. If the 

Bromfield v. report of the case of Edwards v. Hammond were 

Fear. Con. ' correct as it is given in Shower, it would be distia- 

SiTrfn^* guishable on the ground of the intent to protect the 

estate of the issue male. But the inspection of the 

roll seems to exclude that interpretation, and the 

report must be taken as in Levinz. According ta 

that report it was a special verdict in ejectment, and 

it was stated to be a surrender by a copyholder of 

Borough English, to the use of himself for life,- 

and after, to the use of his eldest son if he should 

attain twenty-one^ provided and upon condition ib»t 
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if he died before twenty-one it should remain to the May «, 7, 16, 
surrenderer and his heirs, and the question was *®'^* ' ^ 
whether his attaining twenty-one was a condition dbvisbatsi. 
precedent or subsequent. It was argued on the '^q^^^^^^, 
one side that it was a condition precedent, and that qubnt. 
the estate was in abeyance till he attained twenty- 
one, and it was argued on the other side, and so 
held, that though by the prior words *^ to the use 
" of his eldest son if he should attain txventy-one^ 
imported a condition precedent (from which it ap- 
pears that it would have been held a condition pre« 
cedent if it had stood on the prior words), yet on 
all the words taken together it was a condition sub- 
sequent. That was inferred from the devise over 
«< provided and on condition that if he died before 
*• twenty-one, &c." as if the testator meant to undo 
what he supposed he had before done ; and the case 
was decided on the analogy of the case of Spring v. 
Casar, in 1 Roll. Abr. 415. pi. 12. and in Jones, 
38(). If these authorities depend upon any prin- 
ciple, it is this, that the Court collecting the intent 
from all that appears within the four corners of the 
will may upon the ground of the intent disregard 
the word j/i or any other word importing contin- 
gency, and in another case DoCy d. Hunty v. Moorcj 
14 East. 601. the Court, not carrying the principle 
further, disregarded the word when. But it is ad- 
mitted that the word ij^ or equivalent words, do 
import a contingency. And why disregard the 
words of contingency here ? Contingent estates de- 
pend on certain accidents, such as that the life or 
particular estate being gone before its natural ex- 
piration, the contingent remainder cannot vest at 
VOL. V. ct 
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all. But the testatrix knew nothing of tha^ and 
uses the words of contingency in their ordinary 
sense; and why disregard these words on the ground 
of an intention to use them in a sense which she 
never dreamdd of? 

There are circumstances in the present case which 
distinguish it from those on which they rely for the 
Defendant in error, as so much depended there on 
the particular words ; and your Lordships will pro- 
bably not be disposed to carry the principle farther 
than the words in these cases will bear. The con- 
tingency here rests not merely on at in the first 
clause> but also on if in the second, and the re- 
mainders are therefore contingent, or Roake took 
an estate tail ; and whichever of these is the true 
construction, the purchase under the fine is good. 
This would otherwise be a very hard case fi)r die 
Plaintiff in error^ &c. 



Sir S. Ramilly (for the Defendants in error). The 
question depends entirely on the technical effect of 
the words in the will. They speak of the hardship 
of their situation, but our hardship is the greater. 
Your Lordships, however, cannot consider Ihe situa* 
tions of the parties, your business being merely to 
lay down the law and to fix it, as if it were fixed by 
the legislature. 

The question lies in a very narrow comlpass, and 
depends on a point of which the testatrix knew 
nothing, whether a remainder is contingent or 
vested. That again depends on decided cases, and 
the point lias been settled by the highest authority 
i^ this country, and it is not competent to this 
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House, I speak with deference, to reverse its own May 2, 7, 16, 
decision. The point was also decided in another 1^^^' ^ 
case depending on this will, DoCj d. RoakCj v. obvi8bat2i. 
Nowellj 1 Maule. Sel. 327. in K. B- on the autho- Zt^'tl^'l' 

^ ' TIOW 8UBSB- 

rity of BromJUld v. Crowder^ and though Mr. qobnt. 
Preston with much ingenuity endeavoured to dis- ^J^"^^)**]^' 
tinguish them, the Court found no substantial Bos. Pull. N. 
' distinction, and Lord EUenborough says, ^^ I think, 
" this case concluded by Bromfield v. CrowdeVy 
^* which was very fully considered, &c." TTiat case 
of Bromfield v. Crowder underwent great consi- 
deration. It was sent from the Rolls to the Court 
of Common Pleas, where it was argued twice by 
Serjeants Williams, Lens, Bayley> and Shepherd ; 
and after as great consideration as any cas^e ever 
underwent^ and after the record had been consulted 
for the particulars of the case of Edwards v. Ham- 
mond, the Court was of opinion that the remainder 
was vested, though that case was stronger for the con- 
tingency than the present case, for it was ^^ if the 
*^ said JoHn D. Bromfield shall live to attain the age 
" of twenty-one years," and not as in the present 
case '^ to and amongst his children, &c. at the age 
*' of twenty-one.** The M. of the Rolls decreed 
according to that opinion, and the decree was on 
appeal affirmed by the Lord Chancellor, and then 
the case being appealed to this House your Lord- 
ships were of opinion that it was rightly decided. 
In that case the testator John Davenport, after CaseofBrom- 
charginghis real and personal estates with payment j*^^ ib.'^p?" 
of his debts, legacies, &c., gave an annuity of 50/. N- R 3i3. 
to his nephew and heir at law Samuel Crowder, and 
a legacy of 100/. to his godson John Davenport* 
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Bromfield, provided he lived to attain the age of 
twenty-one years^ otherwise such legacy was not to 
be paid or payable. And then he devised to his 
wife Elizabeth Davenport, all his real estate for her 
life, and after her decease to his cousin Joshua 
Rose, his heirs and assigns for ever. Afterwards he 
made a codicil to his will in these words : •* With 
** regard to that part of my will where I gave my 
^^ estate to Joshua Rose, and his heirs for ever, in 
" case he survives my present wife, now I entirely 
^^ revoke the above part of my will, and only give 
*^ Joshua Rose my estate during the term of his 
" natural life, in case he survives Mrs. E. Daven- 
^^ port ; and at the decease of Mrs. E. Davenport, 
^^ and Mr. Joshua Rose, or the longest liver of them, 
*^ I give all my real estate of what nature and kind 
" soever to my godson John Davenport Bromfield, 
^^ son of Charles Bromfield, of St. Ann*s, Liverpool, 
^^ if the said John Davenport Bromfield shall live 
*^ to attain the age of twenty-one years ; but in case 
*' he die before he attains that age, and his brother 
^^ Charles shall survive him, in that case I give my 
'^ real estate to Charles Bromfield, his brother, if he 
** lives to attain the age of twenty-one years, but 
^^ not otherwise ; but in case both the above-men- 
^^ tioncd boys die before either of them attain the 
« age of twenty-one years, then I give my real 
** estate to John Vale, &c. and his heirs for ever/' 
The testator died, leaving Samuel Crowder his heir 
at law, &c. ; then Elizabeth Davenport died, and 
Rose entered into possession and died, John Daven- 
port Bromfield being then an infant under twenty- 
one years of age. John D. Bromfield by his next 
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friend filed his bill in Chancery against Crowder, May 2, 7,16, 
Charles Bromfield and Vale claiming the estates, ^®*^' ^^ ^ 
and praying amongst other things, that his right to devise at 21- 
them, on the death of Rose, might be declared, ^^qn sdbs'e- 
and the cause was heard and reheard before M. R., q^bnt. * 
Crowder contending that the remainders to the 
Plaintiff, Charles Bromfield and John Vale, were 
c&ntingent, and limited on the life estates of Eliza- 
beth Davenport and Joshua Rose, which determined 
before the events happened on which the re- 
mainders were to become vested, and that the 
estates therefore belonged to him as heir at law. 
The question was, whether the words, *^ I give all 
** my real estate, &c. to my godson John D. Brom- 
'^ field, &c. if the said J. D. Bromfield shall live 
*' to attain the age of twenty-one years,'* gave an 
immediate vested estate. The Judges often cer- 
tify without saying any thing; but this being a case 
of such consequence, Ch. J. Mansfield gave their 
opinion in open Court; and says ^' The fairest x 
" construction that can be put on this will, inde- 
^^ pendent of authority, is that the Plaintiff took an 
^^ immediate vested estate on the death of the pre- 
^' ceding devisees, with a condition subsequent. 
*^ With respect to the cases, that of Edwards v. 
** Hammond is on all fours with the present. The 
*^ circumstance of the devise over being to a 
^' stranger makes no difference, for it is clear that 
" the testator meant no one to take his estate unless 
" in the event of the Plaintiff dying under twenty- 
'* one. Edwards V.Hammond is neither opposed 
*^ nor weakened by any, case. No doubt the general 
*' meaning of the word if implies a condition pre- 
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May 2, 7, 16, ^^ cedent, unless it be controlled by other words. 

]^^ , ** But in this case there is a variance between the 

DBTisE AT 21. ** expression and the meaning, and the case of -Ei/- 
— A CONDI- « wards v. Hammond sanctions us in giving effect 
QUENT. '^ to the latter. On these grounds we are of opinion 

<^ that the estate vested in the Plaintiff on the death 
*^ of the preceding devisees ; and the expression 
^^ ^ all my estate * is so general as to pass an estate 
^^ in fee. Besides, it would be an absurdity on the 
'^ face of the will to construe it only an estate for 
^^ life.*' Mt. Leach rested on general reasoning 
without discussing that case ; but though he could 
convince your Lordships that the decision was 
wrong, it is now too late ; the point is settled, and 
can be altered only by the legislature. Mr. Richard«- 
8on attempted to show some distinction between that 
and the present case. But there is no difference that 
ought to affect the ground of decision ; otherwise 
there can be no rule unless a will is exactly in the 
same words as others. They say at may be Gon<> 
. strued as if; I do not admit that, for at is more fa- 
vourable for us. But at any rate t/* is the word in jBrom- 
^eldv.Crcwder. Anothercase, stronger for thecontin* 
gency than thepresent, has been decided on the author 
rity of Bromfieldv. CrowdeVj Doe, d. Hunt, v. Moore, 
14 East 601. When that was first argued in K. B., 
Bromfieldv. Crozvder h^id been decided in C. P. and 
in Chancery, and the Court of K. B. postponed the 
decision till the House of Lords had decided the 
case of Bromfield v. Crowder^ and then that Court 
decided on the same ground. The expressions, in 
that case of Doe v. Moore were, ** I give and de- 
^^ visa to J. Moore^ &c. when he atUins the 1^ of 
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** twenty-one years, &€.** and so to James, Robert, May 2, 7, if, 

and Charles Moore. The testator died, and, the ^®^^' ^ 

devisees being all under twenty-one, the heirs at devise ATti. 

law brought an ejectment, and the question was, "~^ cohdi- 

whether they took any and what estate or interest qubkt. 

in the devised estates. Lord Ellenborough says, 

^^ On behalf of the Plaintiff it was contended that 

"'the devisee's attaining the age of twenty-one 

'^ years was a condition precedent to any estate 

" vesting in them, and that in the mean time the 

" same descended to the lessors of the Plaintiff who 

** were the heirs at law of the testator. And the 

** cases of a bequest of personal estate were relied 

'^ on where it has been held that a legacy given to 

'^ one if^ or when he shall attain twenty-one, lapses 

'* in the event of the legatee dying under twenty- 

*'6ne. And Stapleton v. Cheaies, Pre. Chan. Si 7. 

** Go3s V. Nelson, l Bur. 226. as to what is there 

^' said by Lord Mansfield respecting legacies^ and 

^^ Hanson *o. Graham^ 6 Ves. jun. 239. were cited; 

'^ and it was argued that there was no distinction 

" between devises of real and bequests of personal 

^* estate in this respect. But that is not so^ for the 

*^ rules by which legacies are governed are borrowed 

" all, or the greater part, from the civil law; whereas 

'* the decisions on devises of real estate have es- 

*^ tablished a different rule ; and according to them 

'^ a devise to A. when he attains twenty-one, to hold 

*^ to him and his heirs, and if he die under twenty- 

" one, then over, does not make the devisee's attain- 

'^ ing twenty-one a condition precedent to the 

** vesting of the interest in him ; but the dying 

" under twentynme is a condition subsequent on 
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May 9, 7, 16, *' which the estate is to be divested, as in Mansfield 
"'^•^ _ , »* V. Dugardy l Eq. Ca. Ab. 1Q5. -^Edwards v. 
BivMB AT 21. " Hammond, 3 Lev. 132. and Brotnfieldv. Crowder, 
'Zt^'illl: ** 1 B. Pul. N. R. 313. which latter case was af- 
QUBHT. « firmed in the House of iiords. These we con- 

** sider as authorities precisely in pointy especially 
^^ the last case, the pendency of which in the House 
^^ of Lords was the occasion of our Judgment in 
** this case being deferred. To which may be added 
«' Goodtitle V. JVhitbyj 1 Bur. 228. &c." Doe v. 
Moore cannot be substantially distinguished from 
this. The words were equivalent to those here used, 
but expressed the contingency more strongly. The 
word in Doe v. Moore j is when, and in Bromfield 
and Crowder, it is if, both stronger for the contin- 
gency than atj which, they contend, is equivalent to 
when and if; and supposing it to be so, these cases 
are against them. No distinction has been stated 
. applicable to the point in question, whether the re^ 
mainder is vested or contingent. If your Lordships 
were to decide against us, you would reverse not 
only your own decisi6n in Bromfield v, Crowder, 
but all the decisions that have proceeded on that au- 
thority. True, it is a question of intention^ but it 
is also a question as to the technical eifect of cer- 
tain words. Mr. Richardson tries to embarrass the 
case by the supposition that some die before twenty- 
one ; some not. I think the testatrix has not pro- 
vided in all events for the issue of those dying before 
twenty-one, and the point was not in her contem- 
plation. I think the first who attained twenty-one 
would take the whole and divest as the others at- 
tained that age; and if only one attained that age. 
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that he would retain the whole estate in fee to the May 2, 7, i6» 
disappointment of the children of those dying y^^^' j 
before twenty-one, leaving issue. ^' In case my dbtisb at«i. 
" said nephew shall die without lawful issue ; " it is IT^^^^fll 
clear from the context that the word issue there qubnt. 
means children. Mr. L. concedes that ; Mr. R. not 
quite ; then if it means issue generally, what be- 
comes of the devise to those attaining twenty-one ? 
But if it means children, all is consistent. It was 
not intended that the estate should go over to the 
Pinfolds, except in the event of the nephew Roake 
dying without issue, or leaving issue and the sur- 
vivor of the children dying before twenty-one, the 
Pinfolds being then living, the children having the 
estate in the mean time. 

Mr. Marryatt. Both on principle and autho- 
rity the point is clearly in our favour. It is argued 
to-day that Roake took an. estate tail. Under what 
words } The devise is to him for life, remainder to 
his children as tenants in common in fee without 
preference given to the eldest. The ground is a 
general failure of issue under the words ^^ in case 
*^ my said nephew shall die without lawful issue.^ 
It is clear that issue there means children; and I 
could, if it were necessary, refer to a case where 
issue was held to mean sons, and not issue gene- 
rally, Foster v. Lord Romney, 1 1 £, R. 594. The 
general result of the authorities is uniform for two 
centuries that when an estate of inheritance is given 
to a devisee when twenty-one, or at twenty-one, or 
if he should attain the age of twenty-one, it is a 
vested remainder defeasible on dying before twenty- 
pn^ The cases itre collected in Fearne, Con. Rem. nd. con. 
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HUf 2t 7f t6. They cite only onfe case, Grant^s case, 10 Coke, R. 

[ '^' 50. f. as authority in their favour ; the others being 

asTittATfi. cited only to distinguish them from the present. 

Tiov toiiM- Whether that case was decided does not there ap- 

QOBVT. pear ; but it is in fact an additional authority that 

BUm. 6 cd. ^^ estate vested immediately ; for unless he bad 

Grant'tcaie^ then an estate of freehold, the fine could not 

^'£|^f{j^ operate at alh This much will be sufficient with 

JadgmeDt, respect to the authorities, after what has been al- 

thttMtata tail * 

wai birred, ready slated. As to the intent, they say that the 

testatrix intended to give no interest to Roake's 
children till they attained the age of twenty-one, 
though at the time of making the will he was not 
married, and she contemplated the occurrences of 
twenty-two years after at least. The intent is to be . 
primarily regarded ; and the general intent in pre- 
rUL tiao ti to ierence to the particular. It is said that a devise at 
cSnwd o twenty-one imports no devise till twenty-one. There 
ltd estate. is a distinction in equity as to bequests out of per- 
PkwUu/s sonal property founded on the civil law ; but there 
Vent. S36. 1 jg ^^ instance in which freehold estate devised at 
asi. Feeme, twenty-one does not vest immediately where the 
• 555 a. i^g^^Qp Joes not intend that the heir should take. 
The inconvenience of a contrary construction ap- 
pears from the present case. First, the primary 
intent of the testatrix would be defeated, as she gave 
the heir merely an estate for life, and their construc- 
tion would enable him to procure the dominion 
over the whole fee, which she never intended. 
Secondly, the children could not be of age for 
many years, and unless the remainder vested imme- 
diately, what was to become of the estate in die 
meantime? It was clear she did not intend ttmt it 
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should go to the heir at law* Roake at the date of May 9,7» ic, 
the will had no children, and in case of his dying ^®*^* ^ 
leaving children then all under twenty-one, did she obvmbatsi. 
intend that they should be all excluded ? Or that ""^ ^^"'• 
those who should then be twenty-one should take qvbnt. 
the whole, to the exclusion of the rest ? she having 
said that they should all take equally. This is dis- 
tinctly in opposition to the primary object of the 
testatrix. How is it consistent with the intent of 
providing for all, that only one being of age at the 
father's death should take to the exclusion of all the 
rest not then twenty-one, though they might attain 
it the next day or week ? So that upon their con- 
struction Roake and his children would take in a 
way which she never intended. If it was a rule 
that no words should make a condition precedent 
against the intent of the testatrix, it was plain that 
she intended that the estate should not go over if 
Roake had any children, Aid that the remainder 
should vest immediately in the children liable to be 
defeated on their not attaining twenty-one. 

Mr. Leach (in reply). The hardship of the case 
can have no influence on your Lordships' Judgment, 
though the party purchased under the advice of the 
ablest lawyers in this country. But this is a case of 
the 6rst consequence in the construction of wills* 
The particular expression must yield to the general 
intent as collected from the whole of the will, and 
it would be a novel construction that a testator did 
not mean what he said, because a particular incon* 
▼enience would arise* It is said that the case 
has been decided by this House, and that the de- 
daion must stand till controlled b^ ^e legidature. 
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But I am not satisfied that it has beea decided. 
The case is not the same in expression as that of 
Bromfield v. Crowder, and then the question is 
whether the principle applies. And how do they 
apply it ? They weigh the particular expressions in 
both cases, and say they are of equal force. But 
the true mode is not to weigh one expression against 
another, but to try whether the expressions mea- 
sured by the common standard lead to the same 
conclusion. And then they say that there is no 
authority to show, that if an estate is given at twenty- 
one, it does not mean that it is given before. Where 
is the ground of that argument ? If they will look 
at all the authorities, they will find that a gift at 
twenty-one, standing simplicitor, is no gift till 
twenty-one ; and such is the construction in Grants 
case. The plain import of the expression here is, 
that the children should not take till twenty-one; 
and there is no other expression on the face of the 
will which controls that. 



11^1(^1817. 



Lord Eldon (C.) In either view of this case it 
is a case of hardship. If the fine should be de- 
stroyed, some of the parties* purchasers may be 
damnified ; and if not, then the devisees will be de- 
prived of the estates. But in the view of hard- 
ship, we have nothing to do with it : and after a 
careful consideration of the special verdict, and all 
that appears within the four corners of the instru- 
ment, the nature of the case, the authorities^ and 
eStct of the whole of the will, it is my humble 
opinion that this judgment ought to be affirmed. 



JudgmOUt AFnEMSD. 



ON APPEALS AND WRiTS OF ERROR* ^a 



IRELAND. 

IN EREOR FROM THE EXCHEaUER CHAMBER. 

Bishop of Kildare — Plaintiff in error. 
Rev. T. Smyth — Defendant in error. 

Under the words of the charter of incorporation of the May 9^16, 89, 
Dean and Chapter of the Cathedral Church of H. T., '8J7. 
Dublin, ordaining that " the Archdeacon, &c. can and ^*""*v—- ^ 
*' may enjoy a stall in the choir, and a voice and place ^*^* ^^^ 
*' in flie chapter in all chapter acts," &c. — he has a voice p^^*21l"" 

in all its corporate acts, and not merely in the 'acts of practice. 

that chapter considered as the Archbishop's council, bill op iz- 
And it seems he may vote by prox^. I cbptiovs. 

Though in a bill of exceptions to the directions of the 
Ju^e below, the evidence given at the trial upon which 
the all^ation of error depended, was not set out at 
length ; out parts of it, consisting of charters, entries, &c; 
were merely referred to, and the record appeared, on 
the transcript being brought up, to be so far defective ; 
and though in strictness the House of Lords cannot pro- 
ceed upon such a record, yet upon consent of the Coun- 
sel for both parties to select such parts as they meant to 
rely upon, the cause was heard and decided — the Lord 
Chancellor stating that a special entry should be made 
on the journals to guard against the mischief of such a 
precedent. 

(N. B. The evidence was printed in an appendix to one of 
the cases.) 



JL HIS was an action of trespass on the case 
brought in 1810, in the Exchequer (of Pleas), by 
Dr. Smyth, against the then Bishop of Kildare, for a 
false return to a writ of mandamus, and for damages 
on account of the injury sustained by him in conse- 
quence of the conduct of the Bishop, who was 
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dean of the cathedral church of the Holy 
Trinity, Dublin, in refusing to admit Dr. Smyth 
to a prebendal stall of that chapter^ to which he 
had, as he contended, been duly elected. 

By a charter of 33 Hen. 8. and of 2 Jac. 1. re- 
citing the previous charter, an ancient priory in the 
cathedral church of the Holy Trinity, Dublin^ was 
changed into a dean and chapter ; and by the latter 
charter the dean, precentor, chancellor, treasurer, 
and three canonical prebendaries (substituted for 
six vicars choral appointed by the previous charter), 
viz. of St. Michan*s, St. MichaeFs, and St. John's, 
to each of which prebends were annexed the church 
and rectory of the same name, were incorporated 
by the name of ^^ the dean and chapter of the ca- 
" thedral church of the Holy Trinity, Dublin." It 
was ordained by the charters of Jac. 1. that when 
any of the prebends became vacant, the dean and 
chapter might elect any fit person to succeed, and 
in both charters it was ordained thac ** The Areh- 
*^ deacon of Dublin and his successors can and 
^^ may enjoy a stall in the choir, and a voice and 
^ place in the chapter in' all chapter acts in the 
^^ aforesaid church of the Holy Trinity, Dublin, 
*< according to the honour and prerogative of his 
« dignity;* 

In December^ 1808 (Dr. Smyth being then 
prebendary of St. John's, admitted in 1803),* the 
prebend of St. Michan's, the most valuable of the 
threcy became vacant And Dr. Smyth, and Dr. 
Graves (Prebendary of St. Michael's, admitted in 
1801), being candidates, at a meeting of the dean 
and chapter, holden on the l6th February y. I8O9, 
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for the purpose of election, the dean and two. May 9, i6« ft, 
others voted for Dr. Graves ; and the Archdeacon ]^^ . 
(by proxy) and three others voted for Dr. Smyth, dbav and 
the Defendant in error. In the regular course he ^r^II**"'*' 

O PROXY.— 

would have been immediately installed by the chap- practics.-* 

I 111 1^ BILL OP M&» 

ter, and presented, under the corporate seal, to the cbptiohs. 
Archbishop of Dublin, to be by him admitted to Eiectioo. 
the Rectory of St. Michan's. The Dean (PlaintiflF 
in error) refused to admit him or to affix the cor- 
porate seal to the presentation ; and Dr. Smyth 
having on the 18th May, I6O9, obtained a writ of 
mandamus, directed to the dean and chapter to Mandamttt. 
admit him, the Dean, without calling a meeting, 
returned that Dr. Smyth was not duly elected. Rdoni. 
The presentation then lapsed to the Archbishop, 
and, he having died, another person was presented 
by patent from the Crown, and admitted and in- 
stituted to the prebend and rectory of St. Michan*s. 

Dr. Snsyth then brought his action laying his Action, 
damages at 10,000/. : and the Defendant in error 
having pleaded the general issue, the cause was 
tried, and the charters, &c. were given in evidence. 
It was contended for the Dean, that it appeared on 
the evidence that the Archdeacon was not entitled 
to vote in the election of a prebend ; that, if he 
bad the right in person, he was not entitled to vote 
by proxy : and, that from the usage 8ince'1594, the 
jury might presume that there was some ancient 
bye-law under which Dr. Graves, as the senior pre* 
bendary, was entitled to succeed to the vacant pre- 
bend. On all these points the opinion of the 
Judge was against the D^n, and under his direc- 
tions the Jury fonnd for Dr. Smyth, damages 
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ifiOOl. A bill of exceptions vras at the trial ten- 
dered to the directions of the Judge, and sealed by 
him. 

Judgment having been given for Dr. Smyth in 
the Exchequer, and Exchequer Chamber, a writ of 
error was brought in Dom. Proc, and the directions 
given by the Judge at the trial, and excepted to, 
were assigned for error. 

This bill of exceptions did not set out the evi- 
dence at length (and this is the chief reason for 
mentioning the case here) ; but, as it appeared on 
the transcript of the record, merely referred to the 
charters and other documents in this manner. 
" And upon the trial of the issue so joined as afore- 
'^ said, the Counsel for the Plaintiff, to maintain and 
^' prove his issue on his part, produced and gave in 
^' evidence a pharter of the tenth May, thirty-third 
*^ Henry the Eighth (prout the charter). A char- 
*^ ter of the twelfth June, second James the First 
*^ (sprout the charter). An act of the ninth of 
" William the Third (prout the act), &c. And 
^^ the said counsel then and there further produced 
^^ and g£^ve in evidence the books containing the 
^^ chapter acts of the said dean and chapter, &c. 
" and read therefrom the following entries (prout 
" entries),' &c. &c. The record, therefore, not 
containing the evidence as it was given before the 
Jury, a difficulty arose as to whether the House 
could give judgment upon such a record. It was 
contended for the Plaintiff in error, that as there 
was no record except this before the Court below^ 
he could not allege diminution, nor bring the case 
before their iiordsbips in a more regular way. For 
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tlie Defendant in error it was contended that it was Mayg, 16,22, 
incumbent on the person tendering a bill of excep- ^^^'^' ^ 
tions to take care that it sh6u1d be regularly made dean aitd 
up. He must show, that for matter appearing on pRo^^ll"" 
the face of the record, the Defendant in error was practice.— 
not entitled ; and if the record was not such as to cbptioss. 
enable him to show that, the judgment ought to be , 
affirmed. It was stated, however, for both parties, 
that they were willing to settle by consent what Consent. 
parts of the evidence should be taken and relied 
upon. 

LordEldon (C.) Strictly the House cannot pro- strictly the 
.ceed on such a record ; but it may be explained by JJ,^^©^^ 
agreement between the parties. You may, therefore, on such a re- 
agree as to what parts of the evidence you mean to ma/beex-^ 

take and rely upon ; and a special entry may be P'«»°«* ^1 . 
1 1 . f , . . . n ^ a^rcementand 

made on the journals to prevent the mischief of consent of 
such a precedent. w^^^ 

The cause was afterwards heard, and it was con- 
tended for the Plaintiff in error, that the meaning of 
the charters was, that the Archdeacon sliould have 
'' a place and voice in the chapter in all chapter 
** acts,** only when the Chapter acted as the Arch- 
bishop's Council, and not when it acted as a corpo- 
rate body : that the Archdeacon was not a member 
of the corporation, that he was neither prebendary 
nor canon^ and had no share in the property ; and 
could not vote in any corporate act, such as the 
election of a prebendary, either in person or by 
^ proxy : that he was himself only the delegate of 
I the Archbishop, and could not vote by delegate. 

VOL. V. R 
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May9,i6,fi«, And then it was contended that the supposed by- 
l ^' J law was legal and consistent with the charters. It 

^EAKAND is unnecessary to state the arguments on each of 
froxy!— "" these points at length, as the judgment turned en- 
PRACTICE.— tirely upon the ground, that " chapter acts " in 

BILL OP EX- .,1 11 1 1 -J 

vBFTioirs. the charters, meant all chapter acts whateter : and 
Bye Law. the Lord Chancellor asked whether, if the King bad 
— Buderv. said that the Archbishop himself should have a seat 
igo^^Bwber ^^ *'^® chapter, there could be any objection to it 
¥. BoaltoD» The Counsel for the Defendant in error Were not 

lStr.314.~ 1 1 

ThcKiAgv. heard. 
Cattle^ And. 
llQw-— Tucker 

T.theKiDff, Lord Eldon (C.) The case has been at ably 

455!^* * * argued for the Plaintiff in error as it can possibly 

Proxy. be. But the question does not depend upon whetbtt 

(BUhop)%. *^^ Archdeacon was or was not a corporator, but 

J^jf^i upon the particular clause of this charter ; which 

JndgiiieDt ordains that " he can and may enjoy a stall in the 
yUj92^ 18 17. " choir, and a voice and place in the chapter m all 

^^^"^^^ « chapter actsr 

Lord Redesdale. I concur in that opinion. In 
reading the charter, I find that the Archdeacon is to 
have a voice and place in all capitular acts^ and tiiis 
is a capitular act. 

Judgment afhrmed. 
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SCOTLAND. 

APPEAL FROM THE COURT OF SESSION. 

To WART — AppellaiU. 
Sellars — Respondent. 

i» support of an action brought in 1808 to reduce certain May 16, 1817. 
deeas executed by M. between 1782 and 1799, upon the ^ v— *— ^ 

f round of the insanity of M. the granter; parole evi-*- iNSANrrr. 
ence given that he was auite deranged from 1781 till 
his death in 1804; the evidence applying to his insanity 
generally, and not to the particular moments when 
the deeds were executed. This evidence encoimtered 
by parole evidence x£ his general sanity during the 
same p^iod ; and this latter evidence corroborated by 
notes or receipts written by M. having reference to 
the contents of the deeds; and showing that he un- 
derstood their nature and effect ; and also by the deeds 
themselves, which were rational in his circumstances; 
corroborated also by the circumstances that the deeds 
were attested by witnesses of unimpeached credit, and 
that M. had been in 1784 served heir, and infeft in the 
subjects conveyed by the deeds, and had then sold part 
of the lands, and mortgaged the remainder, &c. these 
transactions proceeding on the supposition of his sanity, 
and remaining unchallenged. Held by the House xX 
Lords, reversing the judgment below, that the deeds were 
good. 
Hie Lord Chancellor observing, that supposing M. to be 
weak or even insane, if he was sane at the time of ex- 
ecuting the deeds, that was sufficient to support them : 
and that the distance of time between the period of their 
execution and that at which they A^ere challenged was a 
material consideration ; and, that if the deeds had been 
bad as titles, they could not have been good as securities. 
Lord Hedesdale observing, that if deeds were to be reduced 
on the ground of utter incapacity, they could not stand 
fin: any purpose ; that in order to discover the truth from 
conflicting evidence, it is proper to try it by the test of 
eoUateral circumstances, the truth of which is unqoestion- 

r2 
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May i6, 1817. able; and that these circumstances in this case were in- 
consistent with the evidence of notorious incimacity in 
M. ; and that the attesting witnesses to some of the deedf 
being dead, it must be taxen that they would have sworn 
to the sanity. 



IKSANITT. 



X HIS was an action brought by the Respondent^ 
as heir and executor to James Maitland, deceased, 
to reduce certain deeds which had been granted by 
Maitland to the ^Appellant, on the ground of the 
insanity of Maitland at the time of their execution. 
TrastDeed, Maitland, being entitled in possession to an heri* 
Me.80,i78S. ^j^jjig property of twenty acres of land in the vici- 
nity of Glasgow, in 1783, executed a trust dispo- 
sition of his property to his maternal grandfather, 
and two other persons who had been friends of his 
father ; the purpose of the trust being to pay the 
granter's debts, wind up his afiairs, and pay him 
the residue. The Appellant, who in the same year, 
1783, had married Maitland's only sister (he had 
no brothers), brought an action against him for his 
wife's share of the father's executry, which Mait- 
Deeds, Mav land compromised for 300/. ; and in July, 1784, the 
M784.— ^ trustees, with Maitland's concurrence, upon con- 
Devolution ditions stated in a deed of May 14, 1784, divested 
themselves of the trust in favour of the Appellant 
Augustus, and his wife. And in August, 1784, Maitland ex- 
of renuncia- ecuted a deed of renunciation and discharge and 
tionbyM. disposition of the whole right and property in the 
lands to the Appellant and his wife, under the bur- 
den of paying 100/. to one Armour, to whom he 
had mortgaged the property for that sum, and all 
other just demands, and of allowing him an an* 
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nuity of 13/, for his maintenance. The wife died May]6«i8i7. 
in 1793 without issue; and, in July, 1798, the ' n^— — ^ 
Appellant obtained from Maitland a general irrevo- j^j^ j^^ 
cable disposition mortis causa^ of the whole pro- ^79«- ^,^orHg 

, , causa clispof 1* 

perty heritable and moveable which he then had, tion. 
or might possess, or be entitled to, at the time of 
his death. 

In 1804 or 1803 Maitland died^ and in 1808 the Action. 
tuition was brought to reduce these deeds. The in- 
sanity being denied, a proof was allowed, and a 
great number of witnesses were examined on each 
side. Those adduced on the part of the pursuer 
deponed, that till 1780 or 3781, Maitland (or 
Maiklem) was a decent man, but from that time 
he became quite deranged ; that he attempted to Alleged inia- 
cut his own throat, and to bum the house ; that he "* ^* 
enlisted as a soldier, but was incapable of doing the 
exercise ; that he was unfit for the common opera* 
lions of field labour ; that he was generally known 
by the name of daft laird Maiklem^ and never re- 
covered his senses. On the other hand, the witnesses 
for the Defender, including two attesting witnesses to 
the deed of 1798, deposed that Maitland was of 
perfectly sound mind, intelligent, and even acute in 
business when sober, but that he was much addicted 
to drinking, and often intoxicated. 

The Court below, by interlocutors February 3^ Interlocutors 
and May 24, 1814, sustained the reasons of reduc- May 24!° 
tion as to the deeds of August, 1784, and July, '?'**i[^"" 



^ -^ ' cing all tne 

1798 ; and also reduced the other deeds challenged deeds as titJes* 

as titles to the subjects in question, and found that some"onhcm 
they could only be considered as securities entitling •• •eeurltic;.. 
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the Defender to be heard in accounting. From this 
judgment the Defender Towart appealed. 

It ought to be noticed that Sellara, not being 
then aware, it seems, of the existence of the deeds 
disposing the absolute right, in 1807i before insti- 
tuting this action of reduction, had brought an 
action of count and reckoning against Towart for 
his intromissions with the rents under the devolutioD 
of the trust in 1784; which must have proceeded 
on the supposition that the trust deeds were valid. 

Another material circumstance was that the Re- 
spondent might, as Maitland's next male agnate, 
have brought him in 1780, or any subsequent 
period, before a Jury, to have his insanity legally as- 
certained, if he was insane ; but had never started 
the question till 1807 or 1808, about two or three 
years after Maitland*8 death. 

As to the alleged insanity, the cases of Arbuth' 
not {Viscount) v. Simcj 17 q6 — Douglas v. Douglas^ 
1771 — Dewarv. Dervar, 1808 — and the English 
case of Faulders v. Silk, in K. B. 9th December, 
1811 — were cited. 

The Appellant offered in proof the deposition of 
his law agent, Mr. Peterson ; but this was objected 
to: — 1st, Because he was the Appellant's confidential 
agent : — 2d, Because he had an interest in the issue 
of the cause, the interest being that he held an he- 
ritable security granted by the Appellant over the 
property, and was cautioner for loosening the ar> 
restments which the Respondent had used in the 
hands of the tenants on the property pending the 
suit. As to this objection, the cases of Adam v* 
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Bruce^ Kilk, 1743 — Gwan v. Young , 1752 — MayiQ,i8i7. 

Stewart v. Montgomery^ l677f Diet. vol. ii. 256 ' — ^^ * 

^M'Alpin V. M'Alpin, September 2, 1806— '^'^*'^- 

McGregor V. McGregor J 11th July, J 801 

V. Brand, 27th November, 1771 — were cited. The 
Court, lOth July, ISia, refused to admit the evi- 
dence in hoc statu, and there was no further pro- 
ceeding on that point. 

The Appellant also offered in proof the deposi- 
tion of Mr. Mark Reid, one of the witnesses to 
the deed of August 28, 1784, which had been 
taken in the presence of a magistrate and two wit- 
nesses in 1807 ; Reid being then eighty-three years 
of age, and in a declining state of health, and having 
died before the action of reduction was brought. 
The Lord Ordinary refused to admit the deposition 
' or the evidence of the magistrate and witnesses as 
to its contents; and a petition having been pre- 
sented to the Court, the Lords, June 5, 1812, 
•• superseded, determining on the prayer of the pc- 
^^ tition until the state of the process should be 
** before the Court for advising.'* But no further 
judgment was given on that point. 

Sir S. RomUff and Mr. Clason for Appellant j 
Mr. Leach and Mr. Brougham for Respondent. 

Lord Eldonj C. (after stating the case). I do Jmlgiiieot. 
agree that this is an extremely important case ; for, ,g*^, ' 
S8 on the one hand, justice is always anxious to 
protect persons of weak minds from their own acts ; 
Itfid, where insanity is established at the time whea 
^Bcds are executed, will set them aside* whether in 
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May 1(3,1817. their nature such as ought to be executed or not: 

"^""^ ^ so on the other hand, if a man of weak intellect 

executes a deed which would not be improper if ex- 
ecuted by a man of the strongest mind^ it is not 
for us to say that, because God has at one moment 
afflicted a person with such a malady, he shall, 
therefore, never be restored so as to be competent 
e£fectually to do an act which a moral and good 
man would think it most proper to do. The prin- 
ciple in our law is clear ; and I do not know any 
' dift'erence in that respect between the principle of 

our law and that of the law of Scotland. I re- 
Faulder v. member the case of a gentleman who was confined 
Dclclcrmj. ^^^ some years in a house for the reception and care 
of insane persons. He had a lucid interval, and 
made a disposition of his property which was ex- 
actly that which he ought to have made, having 
regard to the circumstance that he had before pro- 
vided for some members, and not for other mem- 
bers of his family ; and that which he, before his 
insanity, communicated to a friend, he intended to 
make : and he did it under a sense of his situation, 
and the impression that no time was to be lost, and 
to protect himself against a relapse. That was held 
The qoestion to be a good deed. For the question is not, whether 
U whcilicra" a man has been insane, but whether he has re- 
man U insane covered that quantum of disposing mind at the time 
at the time of , i , , . . , . . «- 

executing the he executes the deed which ought to give it effect. 

Dela i hal- Another principle which we may safely lay down is 
jing the this : if property has been disposed of twenty or thirty 



rial circum- years before, formally, and with the concurrence and 

stance. assistance of individuals of good character ; and if 

that disposition is not quarrelled with m speedily as 
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may be, and only challenged when the parties best May i6, isi?. 
acquainted with the whole circumstances of the ' ^^— ^ 

. Ill ... INSANITY. 

transaction are dead and gone^ it is dangerous to 
set aside that disposition, at the distance of twenty 
or thirty years, upon a ground so fallible as human 
memory, and testimony as to the state of the jSer- 
son making that disposition at other moments, with- 
out at all applying to the moment when he executes 
the deed. 

After these general observations, see what these 
deeds are. On the 20th December, 1783, he 
makes a disposition of his property, proceeding 
upon a narrative of Maitland. " That I am at pre- 
^' sent owing to sundry persons considerable sums Trust Deed, 
" of money which I am unable to repay, but ^^^^ 
'^ which it is most just and reasonable should be 
** paid and discharged as soon as possible ; that I 
*^ have no other fund for that purpose but the 
** heritable subjects after described, from which I 
^^ expect a considerable reversion will arise to me 
** after payment of my debts : but from my par- 
'^ ticular situation, at present, I incline to trust the 
** management of my affairs to the persons after 
^* named, my creditors and friends, in whom 
** I have an entire confidence/' What the particu- 
lar situation was I do not know ; the witnesses are 
in their graves : but one of the witnesses to the 
deed of 1798, in which he recites that be was apt 
to be made the worse of liquor, and to be imposed 
upon by designing persons, says that he read it 
over himself, took it away with him, and kept it 
by him for some time, and at a second meeting 
executed it. In the recital to this deed of 20th 

5 
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M«7 16, 1817. December^ 1783, he might perhaps allude to the ca]a«- 

""— ^/'"— ^ mity with which he had been afflicted. But if Grod 

afflicted me two years before with such a calamity, 

and I made a disposition of my property, reciting 

that I was afraid of the consequences of a relapse^ 

whether it were the fear of imprudence, as in the 

Middletonv. Middleton case, or the fear of disease ; is it to be 

9 Ves. Jon. ' held that because a man recites that reason for doing 

^'* the very thing which he ought to do, he is there* 

fore not sufficiently recovered to render him com* 

petent to do that act? Then the narrative pro* 

ceeds :— " Therefore, I do hereby with the special 

^^ advice and consent of James Blair, my grand* 

^^ father, &c.;*' so that he was acting by the ad* 

tice and with the consent of his grandfather : Glen 

and Scott, who in this year, 1783, had been en* 

gaged in many transactions with Maitland, making 

no objection ; and this is no small circumstance in 

the absence of other evidence as to his state of 

mind at the moment of executing the deed. The 

trustees were in the first place to sell parts of the 

property for payment of the granter*s debts, with* 

out any control from him. That clause is not un- 

Middleton ▼. common in instruments in this part of the island^ 

f V«?j2i?*^' and here again I refer to the case of the Chirk 

dpi- Castle estate. 

I wish to call your Lordships* attention particn* 
larly to this fact, that at the time the deed was ex* 
ecuted, he was aware that he had to defend suits 
carried on against him by this Towart ; and there 
was a special provision in the deed, that the trustees 
should be at liberty (b defend the two processes, 
one before the Court of Session, the other before 
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the Magistrates of Glasgow. This deed appears to May 16, 1817. 
have been executed with great particularity as to ' v— — -^ 
the date, the Dames of the witnesses, and the name 
of the writer of the deed. Then, with reference to 
this deed of December, 1783, Glen and Scott, who 
had been concerned with the granter in that year in 
certain bills of exchange, and transactions of busi- 
ness ; and wh6, as far as we know, were respectable 
persons, are parties to it, and they are to sell and 
pay his debts, and give the reversion to the granter ; 
and all this with the concurrence of his grand- 
father. 

Then it is said that Maitland enlisted as a soldier, 
and was unable to do his exercise, a defect which I * 
have known to belong to many worthy and sensible 
men. And they fix upon certain acts which might 
be material if they had applied to the moment of 
executing the deed. 

Then the deed of 6th July, 1784, proceeding Deed, July 
upon the narrative of the trust deed of 1783, and ^' '^^*' 
the purpose for which it was granted, was executed. 
It does not appear that Maitland himself was & 
party to this deed. But then consider what a man 
may rationally do. Blair, the grandfather, Glen» 
and Scott, had no authority to execute this deed of 
July, 1784, unless they had the consent of Mait- 
land ; and you must suppose that they were satisfied 
that they had his consent, unless they meant to be 
responsible for the acts of Towart and his wife, 
mrhich, without that consent, they would be. 

Then the deed of August 28, 1784, was exe- Deed, Aagost 
coted ; and from this it appears that Maitland was ^^* ^^^' 
served heir to his grandfather, and duly infeft on Ae 
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May i(J, 1817. J7th August, 1784, a circumstance of great im- 

^-^^ — ^^ ' portance, though not noticed in the reasoning ; and 

what follows upon that ? A sale of a certain parcel 
of the land to one Armour, and a wadset for lOO/. 
on the 18th of August. Is not this a transaction 
that deserved some attention ? One who was sup- 
* posed to be insane, served heir to his grandfather, 

and infeft on the 17th August, and selling and 
mortgaging his property on the 18th ! And you are 
to suppose that Armour made no inquiries I Then 
it recites that the debts which he owed had been 
paid by Towart ; and here be it noticed that Glen 
was a creditor to the amount of 144/. and was paid 
his debt under these instruments ; and then he con- 
veys the property to his sister and her husband, sub* 
ject to the payment of the 100/. mortgage money, 
and of an annuity of 13/. and 3/. per annum for 
clothes to himself. 

It was said that he would not have executed this 
deed if he had not been insane. Now I do not 
say that if he had been insane the deed would have 
stood, though the consideration had been more than 
sufficient. But still that is a circumstance to be 
attended to ; and the only evidence we have here is^ 
that the consideration was more than sufficient. 
But if it had been less, he might have intended to 
make a gift to his sister and her husband ; and a 
payment of this description was well enough cal- 
culated for a person in his situation, and the use 
which he made of money when he received it. 
Before the commencement of this process, all the 
witnesses to this deed were dead, except one of the 
name of Reid« Reid. also died before he could be 
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examined in the cause ; but he had been examined May 16,1817. 

on this subject before a Magistrate of Glasgow and ' v— -^ 

two witnesses. His deposition was not admitted ; 
but the objection to' it might have been waived, and 
there appears to have been no bad reason for in- 
sisting upon it. ' ^ 

We have no means, therefore, of knowing the Deed, 1798. 
state of Maitland's mind, except from these deeds 
themselves and the parole evidence, till the execu- 
tion of the deed of 1 798, which was a mortis causa 
disposition. This deed bears on the face of it that 
Maitland had favour and affection for his sister; 
snd one of the witnesses speaks to the admission by 
Maitland, that he in fact had that favour and af- 
fection. The witnesses say that he read this dis- 
position aloud, that he said he would think about 
it, took it away with him, and afterwards signed it. 
Then, as to the only instrument the witnesses to 
which were alive, they speak to his sanity ; and, 
though they might have judged wrong, they must 
have been convinced that he was of sane mind when 
he executed' it. This deed professes to give over all 
the property and all claims which he then had, or 
might have at the time of his death ; and then he 
states that he was apt to be made the worse of 
liquor, and liable to be imposed upon, and there- 
fore does this act. And is it to be said that, be-f 
cause he chooses to allege that reason which is the 
true one, therefore this and the other deeds are bad, 
though not quarrelled with till 1808, the Respon- 
dent beins in a situation wflich enabled him ti> 
challenge them at a much earlier period ? 
. . Then the case comes to this» supposing Maitland The{ 
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May 16, 1817. to be a weak or insane man, if he was sane at tlw 

^ v^--^ time he executed these deeds, his sanity at these 

insanity of a oioments is Sufficient to sustain them. And th^ 
inan is not question is whether this mass of written evidence in 

sufficient to * ^ 1 • • • » •_ 

tetasideadeed support of his Sanity at the moment when these 
Wm^inie^ deeds were executed, which cannot now have its 
was meat full weight, but which must be considered as at 
cucutton. any time very weighty, is so affected by the parole 
. testimony of persons speaking to his condition at 
other times, that you can say, at the risk of what 
belongs to such a decision, that the deeds were ex- 
ecuted by a man, not by one liable to be imposed 
upon, for that is not this case, but by a man en- 
tirely incompetent to do such an act. 

It often happens in these cases, that when wit* 
nesses are describing the condition in which Ibc 
man was two or three years before, there are no 
cases more difficult to deal with ; the witnesses on 
the one side describing him as being aa mad as 
mad can be ; and those on the other side represent* 
ing him as a man of the strongest and soundest 
intellect. Like the smuggling cases which we some- 
times had in the Exchequer, where the question was, 
whether a vessel was within three leagues of the 
coast with barrels of a certain size, while the evi- 
dence on one side was that she was not three 
leagues from the coast ; the evidence on the other 
side generally was^ that she was at least twenty 
leagues from it. So in these cases the witnesses on 
the one side swear that the person whose sanity it 
in dispute, was one of the weakest ; and those on 
the other side swear that he was one of the 
strongest minded men that ever existed. Bnt the 
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question is not whether this man was weak, or Mayid^isiy* 
whether he was mad when in liquor^ or insane at ^"^ ""v* *^ 
other times; but whether in 1817, where the deeds '^^ 
challenged are rational in themselves, and are not 
quarrelled with till the witnesses to them are in 
their graves, except those to the deed of 1798, who 
give testimony which would support that deed in 
any case, whether you can say that these deeds 
ought to be entirely set aside (for they cannot stand 
as securities unless they can stand as titles), at such 
a distance of time, and under such circumstances. 
In my opinion, that would not be safe, and I can- 
not consent that this judgment should be affirmed. 

Lord Redesdak. I concur in that opinion, and 
I confess this case appears to me very important* 
With r^ard to the words in one of the deeds, that 
the trustees were to act without control, they are 
not uncommon in English deeds of this nature* 
As to the decision of the Court below, that must 
be varied even on its own principle. It is uncer* 
tain, for one cannot see what are the deeds im<« 
peached by it; and it is inconsistent, because the Deeds reduced 
deedS) if to be reduced on the ground of utter in- of ttttefi^ct- 
capacity, cannot stand for any purpose. '^'^forair*^' 

The deeds are impeached by parole evidence only, purpose, 
which is an important circumstance ; and that evi- 
dence is applied generally, and not particularly to the 
time when the deeds were executed. Tlie allegation 
is, that since 1781 or 1782, Maitland was utterly in- 
competent to execute any instrument, and that was 
attempted to be made out by parole evidence without 
«ny qualification whatever. But on that case the 
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Court below has not decided. On the other sidf 
there is likewise strong parole evidence. 

Now in endeavouring to find out the truth from 
contradictory evidence, try the evidence by the test 
of collateral circumstances, as to which there can 
be no doubt^ in order to ascertain how far it is con* 
sistent with these circumstances. Having gained thk 
ground, we have all that is necessary to dispose of the 
cause; for, when the evidence is so tried, it appean 
clear that the Respondent's evidence cannot.be true^ 
and that the Appellant's evidence may be true. The 
evidence of the Respondent's witnesses is inconsist- 
ent with the collateral circumstances. They rqpre* 
sent him as utterly incompetent from 1782. Now 
in the first proceeding the Respondent did not 
quarrel with the deed of December, 1783 ; so that 
he then had no conception that Maitland was, at the 
time of the execution of that deed, in the state of 
mind which he afterwards attributed to him. The 
Respondent did not then pretend to reduce tliat deed, 
but treated it as a rational deed executed by the 
advice and with the concurrence of respectable per- 
sons ; and it appears that about that time Maitland 
was engaged in a variety of deahngs, utterly incon- 
sistent with the evidence of notorious incapaci^. 
The deed of the 14th May, 1784, was executed by 
the grandfather, and Glen and Scott, and was sus- 
tainable on the same grounds as that of 1783. Now 
what appears from that deed ? — 1. That Maitland 
had executed a bond for what was due to, his sister. 
That was a distinct instrument, executed with the 
approbation of his grandfather and the other 
trustees. Do they not declare, thea, that he was 



ON APPEALS AND WRITS OF ERROR. ^45 

tompetent ? They had engaged to defend the suit^ May 16,1817. 

and this was a compromise of it. The persons who "^ v— — ^ 

prepared these deeds, and who were parties a'^d it must be 
witnesses to them, were dead when this process ^kcn that the 
commenced ; and we must take it that they would p^?^^nd 
have sworn that he was competent ; for we have no j^J^^'wci^par- 
IJght on this general testimony to assume the con- tiettothe 
trary. The same observation applies to the deed of if aiiTeThaYc 
28th August, 1784. The parties to it must be'^?^"*;** 
taken to have sworn that he was of sane mind attbetimt 
when the deed was executed, and no deed would be dee^we% 
safe if that were not a principle of law. But the ««ca^« 
matter does not stop there. Part of the consider- 
ation in this deed is 5^. a week, or 13/. a year, to 
be paid to Maitland. Now it is in evidence that 
he was in the habit ^of receiving this bs. a week 
under this deed ; and the notes he gives acknow- ^ 

ledging the receipt written by himself are in evi- 
dence ; and from them it is demonstrable that 
Maitland was not in the condition in which he was 
represented to be by the Respondent*s witnesses ; 
for these notes show that he was capable of know- 
ing what he received and ought to receive. He 
writes acknowledging the receipt of what was dije 
to him, and expresses his hope that his sister ^and 
her child are well. Is that the language of a man 
in such a state that he could do no rational act ? 
This written evidence is worth a host of parole tes- 
timony, as it demonstrates that the evidence for the 
Respondent cannot be true. 

The next point is the consideration. It has been CoDsideration. 
said that the property was more valuable than the 
consideration paid for it ; and, with reference to that, 

VOL. V. 8 
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Uaf i(^\9\% it ought to be recollected that there was a dimino-' 

^*-— V ' tioQ of tea acres sold to Armour. That too is a 

*^ ' transaction in which other persons were concerned 
as well as Armour who advanced the money^ and 
all of them are in efiect witnesses of Maitland*s 
Miiity ; and it was impossible they could have so 
atitied if this man had been^ as the Respondent's 
witnesses represented him to be^ notoriously in- 
sane. 
Ddaymelui!- The length of time too that elapsed from 17S4 
^ngthe jjii JQQ7 ^g^g 4^ jj^ considered. The value of the 

property might have trebled in that time, and yet 
Towart was suflered to remain in possessioo, om- 
naging and disposing of it as his own; and the 
elfect of this decision is to impeach all these tnuM- 
actions. If then the consideration was equal to the 
value of the property in 1784, would it be justice 
to put an end to the transaction in 1807 or I8O89 
when the value was so difierent ? The delay too 
had a tendency to deprive the Appellant of the 
means of showing that Maitland was of sound mind 
at the time of executing the deeds ; and in that 
view also, the length of time is an important fea- 
f ture in the case. 

Upon the whole, therefore, it appears to me that 
llie decision of the Court below cannot be sustained. 
It is not consistent with the nature of the pro- 
ceeding which impeaches these deeds on the ground 
of utter incapacity since 1782. But the judgment 
does not apply to that case, as it sustains the deeds 
to a certain ^tent. The result is, that the efvidence 
for the Respondent is not sufficient to reduce these 
deeds. There is positive evidence to support tbem^ 
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tioD aad sustained the defences, and Johnston ap- Jun«o, ii, 
pealed. My^mr. 

SECOND CAUSE. 

Mr. Johnston the Appellant^ and the Respon« 
dents Messrs* Cheape^ Wemyss^ Heriot, and Buist^ 
having lands on the hanks of the river Eden, in Fife, 
engaged, by signing a minute to that effect in April, 
1810, with a view to the improvement of their 
lands, to deepen the channel of the river, and re* 
move a bridge, and erect another, and that a neigh- 
bouring gendeman well known to them all for his 
skill in such matters, should be empowered to ex- 
ecute the work, and settle the proportions of the 
expense } and a submission was accordingly pre- SabmUiion. 
pared reciting the propqjied objects, and then pro- 
ceeding in these terms : '^ and having confidence 
^^ in the judgment of Andrew Thomson, Esq. of 
^ Kinloch, for getting these improvements carried 
^^ properly into efiect, therefore we do hereby give, 
^^ grant, and commit fiill power, warrant, and au- 
** thority to the said Andrew Thomson, as sole 
^^ arbiter chosen by us, to get the said bridge over 
^^ the river Eden, near the village of Hettle, re- 
<^ moved, and a new one erected to the westward 
'^ of that bridge ; to cause the said river to be 
«< deepened and widened at and above the said old 
^^ bridge (beginning as near to it as can be done^ and 
^ at the same time obtain a proper level) upwards 
*^ to where the Rossie Drain falls into the said river, 
*^ and to get the river between these two points 
<< embanked, and what other improvements executed 
^^ he may deem necessary for completing the object 
*^ 'm view, and that ia any manner he vaay think 
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JoneQ, 11, *^ proper, and with power to him to enter into con- 
Jtty8,i8i7*^ " tracts with workmen for finishing said works, and 
ARBiTKA* ^^ to proportion the expense of the said improve- 
Tiow. a ments among us as he shall conceive just and 

^^ reasonable, according to the benefit which the 
^* lands belonging to or possessed by each of us will 
** derive therefrom, and also with power to the said 
*^ arbiter to take all manner of probation, and to 
^^ direct measurements and valuations to be made, 
** and do every thing else necessary, or that he 
^* should think proper, for enabling him to -decide 
'^ and determine in the matter hereby submitted 
*^ and referred to him ; and whatever the said arbiter 
^^ shall decide and determine by decreet arbitral to 
" be pronounced by him betwixt and the day 

" of or between and any farther day to which 

'^ this submission may be prorogated, and which he 
•* is hereby empowered to do at pleasure : We 
^* hereby bind and oblige ourselves, our heirs, and 
^^ successors, to acquiesce in, impliment, and per- 
^^ form, under the penalty of 100/. sterling, to be 
** paid by the party iailing to the party observing, 
'^ or willing to observe the same over and above 
^^ performance ; and we bind and oblige ourselves 
^' and our foresaids respectively to keep the said 
" river and the banks thereof, after the said im- 
^^ provements are completed, opposite to the lands 
^^ belonging to or possessed by each between the 
*' above-mentioned points, and which are to be 
'* thereby benefited, in good and sufficient con- 
" dition and repair in all time thereafter, so that 
** none of the lands belonging to or p9ssessed by 
<« any of the parties in this submission can be in*) 
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Arbiter in his award goes beyond tlie limits of the sub- Juneg, il« 
mission: this does not vitiate the whole award, but the Jnly 8, 1817* 
excess held pro non scriptOy and the award good to the "— ^v— r*^ 
extent of the power. arbitr4. 

TICK. 



FIRST CAUSE. 

JLHE Appellant Johnston, in 1813, brought an Action, is is, 
action to reduce an award against the Respondents J^ard"^* *^ 
Cheape and the arbiter. The award was founded 
on a submission between Johnston and Cheape, 
empowering Thomson as arbiter to decide the pro- 
portion to be paid by each of them of the expense 
of deepening a drain called Rossie Drain, ^^ from 
'^ the point where it falls into the Eden up to the 
^^ march between our properties at Bowhouse 
^^ Moss," and of keeping clear the said drain 
^^ between the aforesaid points'* in all time coming. 
The submission proceeded on a recital of confidence Submission* 
in Thomson as a fit person to determine the value 
of the operation to their respective properties, and 
to ascertain the proportion of the expense which ) 
each ought to pay. The reasons of reduction were Reasons of re- 
in substance corruption, partiality, and interest, in "■^^^* 
the arbiter, and also excess in the award, the arbiter 
having charged the Appellant with the expense of 
deepening a part of the drain which lay beyond 
the points limited by the submission. The interest 
consisted in this, that the arbiter's own lands would 
be benefited by deepening the drain \ and it was 
alleged that there was '^ strong reason to believe ** 
that the arbiter was actuated by a corrupt motive 
arising from a private transaction or understanding 
3 , 
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between him and Cheape, relative to the draining 
of the arbiter's own lands^ by which the expense 
would be diminished to the arbiter in proportion as 
it should be diminished to Cheape in respect of the 
operation in question. The circumstances alleged 
in support of the charge of partiality^ were the re* 
fusal by the arbiter to receive evidence of material 
facts which the Appellant brought under bis view, 
and offered to prove, and his refusal to communi- 
cate to the Appellant the notes of his opinion, or a 
draft of the decree arbitral before it waii pro- 
nounced. And the cases of Blair, Jan. 173^-^ 
Wallace v. Wallace, Feb. n6^^Williamson^ 17fi6 
— Logan V. Lang, Nov. 1798— and Elliot v. EU 
Hot, 1789 — ^were cited. 

In defence it was stated that the reason why the 
arbiter has refused to communicate his notes or a 
drafit was^ that^ though of%en employed as an 
arbiter, he had never been accustomed to do so^ 
and that he had refused the evidence because^ from 
his own knowledge of such matters, he had no doubt 
as to the effect of the operation on the respective 
properties of the parties ; that as to the matter of 
interest,' he had no interest in the subject that wai 
not well known to the parties when they subscribed 
the submission. It was denied that there was any 
transaction or understanding of the nature stated 
by the Appellant, or that there was any partiality 
or corruption, or any excess in the award. But if 
there was an excess, that might be rectified without 
affecting the rest of the award. {Vid. the next 
cause.) 

The Court below repelled the reasons of reduc* 
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as it must be taken that the attesting witnesses Majie^iaif. 
would, if alive, have given evidence of the sanity ^■"~^'''*-^ 
of Maitland at the time the deeds were executed. 
There is positive evidence, therefore, of the sanity 
at the time of the execution of the deeds, or at 
least that he Was sane in the judgment of the at- 
testing witnesses ; there is positive evidence of the 
sanity in the notes written by Maitland himself, 
which show that he knew and understood the nature 
of the transaction. There is on the one side clear 
positive evidence to support the deeds; and, on the 
other, only general evidence to reduce them, which, 
consistently with the positive evidence, cannot be 
true. This is not, therefore, a case of a doubtful 
balance of testimony, but the Appellant's evidence 
is decidedly the stronger. 

Judgment of the Court below reversed. 



SCOTLAND. 

APPEAL FROM THE COURT OF SESSION. 

Johnston — Appellant. 

Chbape and another — Respondent^. 

AND 

Johnston — Appellant. 

Cheapb and others — Respondents. 



ARBiTEa, well known to the parties for his skill in Jane 9,11, 
the subject of reference^ acting under submissions re- Juljs^isiV. 

8 2 
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June 9, U» citiiig that the parties had *^ confidence in him as a fit 

Joly8yi8i7« ^'person," and had ** confidence in his judgment" to 
''*— -v-— ^ Carry into effect certain improvements upon lands, and 
ARBrrRA- apportion the expense among the parties^ refuses to com- 

•"o*^- municate the notes of his opinion, or adraft of the award, 

before it was pronounced to one of the parties applying 
for such notes or draft, and refiises to receive proof of 
all^;ed material fi&cts laid before him by the same party; 
he being himself a competent judge of the subiect, and 
chosen for that reason, and havmg no doubt in his mind; 
the award was held good, notwitnstanding such refusal : 
for, {per Lord £lldon, C.) an arbiter is not bound in all 
cases to receive evidence, whether it will have any efiect 
on his mind or not. But even by the law of Scotland, 
which attaches so much value to arbitration, a refusal by 
an arbiter to receive proof where proof is necessary, may 
amount to what they woidd consider as a ground for 
setting aside an award. {Fid. Sharpe v. Bickerdyke, 
ant6y vol. iii. p. 142.) 
An arbiter has an interest in the subject of reference, and 
this is well known to the parties before they s^ the sub* 
mission; the award is good, notwithstanding the interest 
Five parties agree to refer the direction of certain extauive 
improvements, and the apportioning of the exp^ise 
among them, to an arbiter, the submission bearing that 
the award is to be pronounced " betwixt and the day 
•* of " (omittimgr the usual words, next to come)^ " or 
'^ between any farther day to which this submission may 
•* be prorogated, and which he (the arbil^r) is herdi)y 
** empowered to do at pleasure." Three of the parties 
sign the submission in March, 1811. The arbiter proro- 
gated the submission on the 8th November, 1811, and 
2d November, 1812. The two other parties signed the 
submission, one on the 20th March, the other on the 9th 
April, 1813, and the award was pronounced in May» 
18 IS, when the work was completed. One of the par- 
ties who first signed endeavours to get rid of the award 
on the ground that the legal time had expired, the pro- 
rogations being inefiectuafbecaus^ two of the parties had 
not signed tlie submission till after the date of the last of 
them. But held tliat as the party had seen the work 
^ing on in the interval between 1811 and 181S, without 
intimating any such objection, he must be considered as 
having waived it, and should not be permitted to take 
advantage of it after the completion of the work. 
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because^ although it was there decided that a sub- Jane 9, 11, 
mission does not expire until a year from the date ^"y^> ^^^7» 
of the last subscription, that subscription was within arbitra- 
a year of the first subscription, alt the parties ^*®*' -^ 
having subscribed within a few weeks of each other, 
whereas here the last subscription was not within 
a year of the first; and, as the arbiter's power 
where the day is left blank is limited to a year, the 
submission fell, and no award could be made upon 
it ; and the orders of prorogation were inefiectual,, 
because the arbiter had no power to make any such 
order till all the parties' had subscribed. 2d, The 
decreet arbitral being a nullity, could not be homolo- 
gated. 3d, That the award was ultra vires on the 
ground mentioned in the reason of reduction ; and 
tl^at, supposing it were not ultra vires, the arbiter 
had done injustice in leaving out of that part of the ' 

award the words " to be thereby benefited." 4thi 
That the refusal to receive the Appellant's evidence 
indicated partiality and corruption, and it had lately 
been decided in Dom. Proc. in Sharpe v. Byker^ Sharper. 
dyke^ that an award could not stand where an ar- S?e!'voi! m. 
biter did not receive material evidence tendered; the P* ^^' 
principle of that decision was, that it was essential in 
the nature of an award that the arbiter should hear 
both sides, dth, The arbiter had an interest in the 
matter which was unknown to some of those who 
<€hose him judge; and the Court below refused a 
diligence to produce an s^reement to show that he 
had a direct interest, and it must be taken that he 
had. 

For the Respondent it was contended: 1. As 
to the point of corruption and refusal of the evi* 
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Ji»t9» iif denctf that the evidence had been heard, although 
*^' 1817^ jjjg arbiter, as he was entitled to do, acted on his 
own judgment. {Kirkaldy v. Dalgairm^ Jan. iSOQ.) 
There might be cases where the rejection of mate* 
rial evidence might indicate corruption, so M to 
afford a ground to set aside an award ; but here the 
arbiter was chosen expressly for his own skill ia 
such matters, and the whole was referred to bis 
discretion : he heard all that he thought of conse- 
quence, and decided on his own opinion. Th^re 
was nothing that indicated a corrupt motive ; and 
by the law of Scotland, if the arbiter acted haid 
fiiCf the award could not be set aside. The regu- 
lation of 1695, which was sanctioned by act of 
parliament, was directed against such cases at this. 
As to the case of Sharpe v. BickerdykCj that was a 
<sase of fidsehood, and depended on very perticalar 
circumstances. But this award might be supported 
iBtereit. Vxd. eV0n in this country. 2. As to the question of in- 
AlleitoD, 4 terest. It was no more than this, that the arlMter 
Smb^is" °^^* ^^^^ *^ deepen his own drain, and that those 
opemtions would be of advantage to him if he did. 
V But the parties were aware of that interest when 
they chose him, and the objection amounted to 
nothing. S. If the award was ultra vires, it might 
he reduced pro tanto, without affecting the rest 
(Montgomery v. Strang, June, 1798 — Kydv. Pat^ 
teraen, Fac. Coll., June, 1810.) 4. That although 
the usual way was to insert in submissions after the 
bhink for the day, the words next to come^ which 
confined the submission to a year, these words had 
been omitted here. Why ? because it was known 
that Uie woirk could not be finished, nor the award 
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^^ parties in the submission shall be injured by June 9,1 1» 
•^ Delecting such repairs otherwise^ I hereby decern ^,^J]^^^|^ 
** and ordain the person or persons failing so to do, arbitra* 
^ not only to perform these stipulations^ but also to '^^^^' 
^^ pay whatever damage may be sustained by any of 
'^ the other parties in consequence of such neglec^ 
^^ as the same may be ascertained by fit neutral 
^^ men.** 

Mr. Johnston, in 1813, brought an action against Action toT^ 
the other parties and the arbiter, to reduce the award. 
award for these reasons i Ist, (Reason of style). 2d, Reams of mo 
That the award was voidjf the term of the submission ^'^^^'^' 
having expired as to him before it was pronounced^ 
and the prorogations having^ no effect because they 
could not apply to the supposed submission amongst 
five parties upon which the decree proceeded, two 
of the parties not having signed till after the date of 
the last prorogation. 3d, That the decree was uUrm 
wres^ in ordaining that the parties should keep the 
banks in repair in all time coming, &c. that matter 
not being submitted to the arbiter, but disposed of 
by the agreement of the parties. 4th, That the ar- 
biter had decided in his own favour a matter in 
vrhieh be had an interest, his own lands being 
benefited by the operations, the whole expense of 
i^hieh he laid on the parties to the submission, and 
chiefly on the Appellant. 5th, That there was 
dtrong reason to believe that he was actuated by a ^ 

I36rrupt motive arising from some transaction or an- 
^rstanding between himself and Cheape. 6th, Tbat 
the arbiter acted with partiality, having refused lo 
fi»« the Appelkmt for pemal a draft of the decree 
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June 9, 11, 
July 8, 1817 




Defences. 



before it was pronounced, and to receive evidence 
offered by the Appellant to show that his propor* 
tion of the expense ought to be but small, thoogh 
the Appellant submitted to him full observations in 
writing containing a statement of facts leading to 
that conclusion. 

The defences were — to the second reason, tliat die 
Appellant having signed the submission it was jiu 
tertii on his part to state this as a reason of reduc- 
tion. Sd, That it was by no means clear that the 
powers of the arbiter were not sufficiently ample for 
the purpose ; but if not, Aough the clause should 
be held pro nan scripto^ the award would be good as 
to the rest. 4th, That this reason was well known 
to the Appellant before he signed the submission. 
5th, That the character of the arbiter was an answer 
to this reason, and that Cheape pointedly denied 
any such understanding or transaction. 6th, The 
arbiter beard all the facts condescended upon, but 
did not think them of such a nature as to alter his 
judgment, founded on his own knowledge of the 
subject, and the opinions of other persons of skill, 
of whose assistance he availed himself 

The Lord Ordinary repelled the reasons of re- 
slo'^isii"^^ duction, sustained the defences, &c. and decerned, 
and to this judgment the Court unanimously ad- 
hered ; and Johnston appealed. 

For the Appellant it was contended, 1st, that the 
award was null and void, because the term of the 
submission had expired before it was pronounced ; 
and the present case was distinguishable from that 
of Taylor v. Grieve, Fact Coll. 2Sth Nov, ISQQ) 



Judgment 
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*^jured by neglecting such repairs, otherwise the June 9, 11, 
^^ person or persons failing .so to do shall, over and "^^*^^^^^ 
•* above performance, pay whatever damage any of arbitra- 
^ the others shall happen to sustain thereby, as the "^^^^^ 
^^ skme shall be ascertained by fit neutral men/' 

The submission was signed by the Appellant on Dates of the 
the 1 1 th, and by the Respondents, Cheape and '^S^^'""^ 
Buist, on the 14th March, 1811. The arbiter im- 
mediately began and proceeded with the work, and 
prorogued on the 8th November, 1811, and 2d 
November, 1812. The Respondents Heriot and 
Wemyss signed the submission, the one on 20th 
March, the other on 9th April, 1813. The work 
being completed in May, 1813, the arbiter then 
made his award, which, after reciting the submis* Award. 
•ion, prorogations, and execution of the works, pro- 
ceeded ^in these terms : ^' And being well satisfied 
^^ with the manner in which these operations have 
^ been executed, and that the object which the 
'^ parties to the submission had in view, will be 
*^ completely answered, and having caused measure- 
*^ ments of the work executed to be made and as- 
^^ certained, the ^ whole expences of the operations 
^^ including interest up to the term of Whitsunday, 
^^ 181S, as per a particular state thereof, signed by 
^^ me of this date as relative hereto, to amount to 
^^ the sum of 75Q/. sterling; and having frequently 
'^ gone over and inspected the grounds belonging to 
^^ or possessed by the said parties, which have been 
^^ or may be benefited by the said operations ; 
^^ having heard the parties as to their claims, having 
f^^ got all the information which I consider necessary 
$^ for deterntining the matters submitted to me, and 
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June 9, 11, ^ having maturely deliberated upon every circam*^ 
July 8 , 1817. u stance relating thereto^ and being now well and 
ARBiTiu- ^' ripely advised therein^ and having God and a good 
^®»- «« conscience before my eyes, do give and pronoanoi 

^^ my final sentence and decreet arbitral as follows, 
^^ viz. I find and hereby decern and ordain that the 
<^ above-mentioned sum of 759/. sterling shall be 
*^ paid proportionally as follows by the respectife 
^ parties^ being the ratio in which I am of opinioQ 
'^ and hereby find that the lands belonging to or 
'^ possessed by each of them, have already been or 
^^ may be still benefited in consequence ci die 
^* operations above-mentioned ; viz. The said Wil- 
*^ liam Johnston shall pay the sum of 5S5A sterliog^ 
^ the said John Cheape shall pay the sum of 1461. 
^ sterling, the said James Balfour Wemyts shall 
'^ pay the sum of 43/. sterling, the said Henry Baist 
^ shall pay the sum of 221. sterling, and the said 
^^ James Heriot shall pay the sum of 13/. aterling; 
^ aiid each of the said parties shall farther pay the 
^^ legal interest of the sums above-mentioned, to be 
^ paid by them respectively from and after the said 
^ term of Whitsunday, 1813, till they are paid; 
XxcMi. ^ and I hereby also decern and ordain the said par- 

<* ties, or such of them as have lands in jm^rt^ 
'^ or possession opposite to the said river, and their 
^^ heirs and successors, to keep the river and the 
^ banks thereof now that the said improvements are 
'^ completed opposite to the lands belonging to or 
^^ possessed by each of thras, within the above-«ien- 
*' tinned points, in good and sufficient condition and 
^ repair, in all time coming, so that none of the 
^ lands belonging to or possessed by unj of the 
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made within a year; and, besides, the Appellant Jane 9/11, 
had seen the work going on without stating any ^ f^^*^^^' 
such objection at the time ; and he could not be arbitia- 
allowed to take advantage of it after the work was '"^*' 
^nished^ but must be held to have acquiesced in 
the validity of the prorogations. 

Reply. The principle upon which the case of 
Sharpe v. Bickerdyke was decided, was^ that it wat 
essential in the nature of arbitration that the* 
•arbiter should hear both sides. An arbiter must 
bear both sides; and in this case the evidence 
was rejected, not because the arbiter had examined 
it and thought it of no consequence, but, because 
his mind was made up without it "Hie case of 
Kirkaldy did not apply to this question. With 
respect to the point of interest, an interest more 
remote than that which would render a person an 
incompetent witness, was an olgection to jurors and 
arbiters. There was no evidence that the parties^ 
when they signed the submission, knew of the 
interest arising from the agreement with Cheape; 
mnd it must be taken that there was such an 
agreement. 

3fr. Campbell. It is not positively averred that 
there was any such agreement, and it is denied that 
there was. 

Sir S. Romilly and Mr. Leach for the Ap- 
pellant ; Mr. Warren and Mr. Campbell for the 
Respondents. 

r 

Lord Eldon. (C.) The reference in the first of Judgment. 
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July 8, 1817. these causes was in these terms; — "We, John 
^^"^•""^^""^ " Cheape, Esquire, of Rossie, and William John- 
Tiojr. " Stone, Esquire, of Lathrisk, considering that our 

lit Cauif. *« respective properties have been much improved 
Obligation a ^y the deepening of the drain from the Loch of 
tion by the <^ Rossie, and that it would be still more advan- 
parties. ^^ tageous to US to obtain a further level, which we 

" will be able to do, when the proposed alterations 
" upon the river Eden, between the bridge over the 
* ^^ same near the village of Kettle, and where the 
^^ said drain falls into the Eden, are completed* 
^' Therefore we bind and oblige ourselves, our heirs, 
^^ and successors, to bring up the said level, or such 
<< proportion of it as we, or either of us, shall thiok 
'^ requisite, as soon as it can be accomplished, from 
^' the said point where^ the Rossie Drain falls into 
. ^^ the Eden, up to the march between our respective 
^^ properties at Bowhouse Moss, and to keep the 
^^ same redd and clear and in good order in all time 
<< thereafter, at our mutual expense, which shall be 
^^ proportioned according to the benefit accruing 
** therefrom to our respective properties ; and having 
*^ confidence in Andrew Thomson, Esquire^ of 
^* Kinloch, as being a fit person for determining 
" the value which such operations will yield to our 
" respective properties, and ascertaining the pro- 
" portion of the expense thereof which each of us 
** shall pay. Therefore we do hereby nominate and 
" appoint the said Andrew Thomson sole arbiter 
** between us, to decide and determine what pro- 
" portion each of us shall pay of the expense of 
the operations already executed upon the Rossie 
Drain, from the point where it falls into the Eden 
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^* up to the inarch between our properties at Bow- July 8, i«i7. 
" house Moss, and of what is to be hereafter done ^"""^^^-^-^ 

ARBITRA* 

^^ when the improvements upon the channel of the tiok. 
'^ Eden are finished ; and also in keeping redd and 
^' clear and in good condition the said drain be- 
^* tween the foresaid points in all time coming, ac- 
'^ cording to the benefit which he shall think our 
" respective properties have derived and will obtain 
^^ from such operations^ with power to the said 
" arbiter to take all manner of probation, and to 
^' direct measurements and valuations to be made, 
** and to do every thing else necessary, or that he 
'^ shall think proper, for enabling him to decide 
** and determine in the matters hereby submitted 
*^ and referred to him, and whatever the said arbiter 
^^ shall decide by decreet arbitral to be pronounced 
" by him betwixt and the day of or 

*' between and any future day to which this sub- 
** mission may be prorogated, and which he is 
*' hereby empowered to do at pleasure, we hereby 
^^ bind and oblige ourselves and our foresaids to ac- 
** quiesce in, impliment, and perform, under the * 
" penalty of 100/. sterling,** &c. 

That was the power which the arbiter was to 
have; and what use he should make of it was left 
very much to his own discretion, at least so it would 
be construed in this country. This gentleman made 
bis iaward, and ordained ** that of the above-men- 
"^^ tioned sum of 2105/. 2^. the said John Cheape 
" shall pay 1335/. 2s. and the said William John- 
^^ stone shall pay 770/. being the ratio in which I 
^ hereby find their respective properties to be bc- 
*^ nefited by the operations on the drain, and as 

VOL. V. T 
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July 8, 18I7. '^ the whole of the said sum of 2105/. 2s. has beea 
^''— *v~^ " advanced by the said John Cheape^ I hereby 
TioK. ^^ decern and ordain the said William Johnstone to 

Award. « make payment to him of the said 770/, with the 

" legal interest thereof, from the respective periods 
^^ when the advances were made till paid. And I 
^^ hereby farther decern and ordain the said parties 
^^ and their heirs and successors to pay for any 
^' future operations on said drain, and in keeping 
^' the same redd, clear, and in good condition be* 
^^ tween the foresaid points in the proportions above* 
^^ mentioned ; and I also decern and ordain the said 
^^ parties and their foresaids to acquiesce in, impli* 
^^ ment, and perform this decreet arbitral in all 
'^ respects, to each other, under the penalty of 
" 100/. sterling,** &c. 

The Appellant refused to obey the award, and a 
charge upon the decree having been given, he 
offered a bill of suspension; and, at the same 
time, brought an action of reduction (with which 
the suspension was conjoined) to reduce the sub- 
mission and decree, alleging: — 1. The common 
reason of style : — 2. That the arbiter had decided 
in his own favour, a matter in which he was inter- 
ested ; for that a considerable number of years ago 
the arbiter cut a drain from his own lands, passing 
through Mr. Cheapens property, and falling into the 
Rossie Drain ; so that the arbiter had burdened the 
Appellant with the expense of an outlet for his (the 
Objeetiontof arbiter's) own drain. As to that second reason — and 
corruption ^^ sccond and third reasons are, as to this point, 
uafoundwl. much the same — I see no ground for insisting upon 
that as any objection. The parties knew whom the 
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arbiter was, and h^ was chosen on account of his Julys, 1817. 
own skill in such matters ; and I see nothing in the ^' ' 

ARBITRA" 

proceedings to show that he acted corruptly or even tion. 
improperly. At the same time, there can be no But there may 
doubt that, even in the law of Scotland^ which at- fus^uo hear 
taches so much value to arbitration, the refusal by evidence by an 

arbiter as 

an arbiter to receive proof, where proof is necessary, would lay a 
may amount to what even they would consider to f^^^^ an '** 
be a ground for setting aside the award. award. 

In the second cause, which is connected with the 2d Cause. 
first, the submission was in these terms {vid. ante). 

One question in this case was, whether the arbi- 
ter's authority to decide extended beyond the year ; 
and another question was, whether he had any right 
to decide that the parties should keep the river and 
banks opposite their lands, which were to be be- • 
nefited by the improvements, in good and sufficient 
condition and repair, in all time coming ; and, al- 
though the award, as to this point, followed the 
terms of the submission, it was insisted that it was 
ultra viresj and that they themselves were to de- 
termine what should be done after the work was 
completed. But it was farther contended, that even 
if the arbiter had authority to deal with that point, 
yet he had not ,done justice to the Appellant, be- 
cause he ought to have confined that part of the 
award to such lands of the Appellant as were ^' to 
^ be thereby benejitedy' his authority not extend- 
ing beyond that : and the Appellant insisted that 
only some of his lands were benefited, whereas it 
was on the other hand contended that thev were all 
benefited. 

Johnstone also insisted that as he subscribed the Objection that 
T 2 
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Julys, 1817. submission in 1811, and as the award was not 

' ' made till May, 1813, the legal time had expired 

TioK. before it was pronounced, and that as to him it was 

the legal time good for nothing ; and that the objection was not 
expire . j.g|j^Qygj ^y the prorogations, because they applied 
only to a supposed submission amongst five parties ; 
and that the submission which he signed was not, 
at the time of the prorogations^ a submission 
amongst five parties, some of the parties not having 
signed till after the date of the last prorogation : 
and a distinction was stated between this and the 
case of Taylor v. Grieve, in as much, as there the 
Not sustain- last signature was within the year. I have consi- 
thip^"*' dered this objection, and I agree with the Court of 
having seen Scssion. in the opinion that it cannot be supported. 
ffoing on for a For when one considers what was to be done, the 
wISwiThiti- channel of the river to be deepened, a bridge to be 
mating any taken down, and another to be built ; and that he 
tion, itim s^w all this going on without making any objection 
I^W that h^ at the time, I think it is reasonable to take it as if 
had waived it. he had said that he never meant to make the ob- 
jection ; and to hold that he should not be per- 
mitted to make it with effect after the work had 
been finished. 
Corruption. Then it is insisted that the arbiter acted with a 
partiality that indicated corruption. That, however, 
depends on the view which he took of his duty ; 
Arbiternot for an arbiter is not bound, in all cases, to receive 
celve^eikl^ce evidence, whether it will have any effect on his 
*V"h*^' mind or not. The submission bore that Mr. Thom- 
have any effect son was choscn arbiter because he himself knew 
o"not. ""*"'* the subject. But he saw all the evidence and all 
the inferences arising out of the circumstances ; and 
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he seems to have proceeded on this ground, July s, is 17. 

*^ taking all these matters to be facts, yet having 

" my own local knowledge to guide me, and all the tion. 
" other circumstances in my view, I cannot adopt 
" your conclusion/' So that on all these grounds 
I take the judgment of the Court below to be 
right. 

But I have one difficulty in this second case. 
Suppose we should be of opinion that the submis- Ultra vire*. 
sion did not authorize the arbiter to decide upon 
the manner in which the parties were to act with 
respect to these improvements in future, the ques- 
tion will arise whether that vitiates the whole award. 
If I were now to give my own opinion, I must say 
that this part of the award might be held, as they 
express it, pro non scriptOj and that the rest would 
not be affected ; and then what I wish is, to be sure 
that I apply that principle as the Court below 
would apply it. My own opinion is, that the 
arbiter has so far gone beyond his powers. 

The judgment in this second cause was this. Judgment 
After the usual recitals, the Lords find that the ^J/"*^ *^' 
arbiter, in so far as he has decerned and ordained 
that the said parties, or such of them as have lands 
in property or possession opposite to the said river, 
&c. should keep the river and banks thereof, &c. 
in good and sufiicient condition and repair, in all 
time coming, &c. otherwise that the person or per- 
sons, failing so to do, should not only perform 
these stipulations, but also pay whatever damage 
might be sustained, &c. as the same might be 
ascertained by fit neutral men, had no authority so 
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July 10, 1817* to decern and ordain ; but that this ought to be 

^^ ^^^^ held pro non script o, and to be considered as an 

TioN. ' excess not vitiating the other parts of the decreet 
Thcexcesi arbitral ; with this finding the cause was remitted 
scripto, with- to the Court of Session to vary its judgment^ so far 
Ale^rihcr^p^^^^ as the finding might require it to be varied ; and the 
of the award, judgment was in other respects affirmed. 
EzccM. ji^ the first cause the Lords found that the arbiter 

had no authority, according to the terms of the 
submission, to decern or award that the Appellant 
^***^ "' should be charged with, or pay the following sums 
uiira vires, or charges, or any of them, viz. (stating them) ; but 
this to be without prejudice to any right of the 
parties to establish the charges, if they could, 
against the Appellant in any other mode of pro* 
withoauffect- ceeding ; and, ^^ find that diis excess in the de* 
h/onhf '*' '' erect arbitral ought not to be taken to affect iU 
award mother « validity, farther than as it may be necessary to 
" rectify the same with respect to the said excess.** 
The cause remitted to vary the judgment as fkr as 
this finding might require ; and in other respects 
the judgment AFFIRMED* 



SCOTLAND. 

APPEAL FROM THE COURT OF SESSION. 

DixoN and others — Appellants. 
Graham and others — Respondents. 



March It, t4; APPEAL from a judgment in declarator in 1810, suffered to 
Junc«8,i8i7. drop, and action of reduction brought in iSlS, tore- 
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duce the judgment in the declarator; and in 1813 one Mirch I2>24; 
appeal presented from .thejudgments in both causes, and June Sd^isi?* 
the general answer put in. Objected, when the appeal ^^-^v ^^^ 
came to be heard in 1817, that it was irregular to join practice. — 
both causes in one m[^al ; and, besides, that the appeal boundaries. 
was irregular as to the declarator, the petition not having — ^'ov^ter 
been presented within the first fourteen days of the pjECBProiT' 



session. The House was of opinion that there was an sEisrv. 
irregularityin the mode of bringing the causes before it; 
but: — 1. The objection ought to have been made in 
1813, when the other parties might have put themselves 
right in point of form : — 1. It ought to have been made 
by petition, to be referred to the appeal committee :—- 
3* When a cause comes on to be heard, it is to be taken 
as regular: and, therefore, the appeal heard on the 
merits, and leave givai to the parties afterwards to set 
themselves right in point of form by presenting another 

Eetition of appeal in the declarator nunc pro tuncy as if it 
ad been done in 1813. 
Per Lord Redesdale. — In wastes where there are no fences^ 
the boundaries are usually settled in such a manner that 
the eye may draw the line from a particular spot to some 
other visible object, that the herds may sed when cattle 
are trespassing. A paper which might, with due dili- 
gence, be found at first, is not, in legal meaning, noviter 
repertum. Precept of seisin not to be founded upon in 
Court, wiless it corresponds with the charter. 



^N action of declarator having been brought by Deckntor. 
the proprietors of lands adjoining to Dumbarton 
Moor, against the Magistrates of Dumbarton^ to 
settle the boundaries of that Moor, to which the 
Town of Dumbarton derived right by a charter oi 
King James VL ; after proof taken, an interlocutor^ 
dated 16th May, 1810, was pronounced in favour 
of the pursuers. On 3d July, 1810, the Magis- 
trates reclaimed, but the petition was refused as in- 
competent, the time within which it was competent 
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March 12,84; to reclaim having elapsed. The magistrate» then 
June 2 3,1817 . pregented another petition, contending that the 
PRACTICE.— judgment was not only erroneous on the proof as it 
BOUNDARIES, gtood, but that it could be established to be wronir, 

NOVITBR . . 11- 

RBPERTUM.— per mstrumenta noviter reperta^ and that it was 

ssfs""^^' null and void as being ultra pctita ; upon which 

last grounds it was maintained that the Court was 

authorized to open up the judgment. It was stated 

in the Respondents' case, signed John Clerk and 

John Jardine, that the Court were fully satisfied 

that there was no ground for holding the decree to 

be ultra petita ; and that the pretended instru^ 

menta noviter reperta were of no importance to 

the merits, and had besides been all along in the 

Appeal in the possession of the Appellants themselves. From 

dropped!'^ these interlocutors in the declarator, the magistrates 

appealed in 18 JO. 
Reduction. The magistrates having, besides the documents 

relied on in the petition, afterwards discovered in 
their own charter chest a precept and seisin which 
they thought material to the case in 1812, raised 
an action of reduction of the decree, which had 
been pronounced in the declarator, upon the allega* 
tion that there were instrument a noviter repertCj 
which showed that it was erroneous. And they 
suflfered the appeal from the judgment in the decla- 
rator to drop, by not entering into the usual recog- 
nizances. The Lord Ordinary, in November, 1811J, 
pronounced an interlocutor in the reduction, find- 
Interlocutors, iugs -' That before the decreet under reduction was 
Nov. 181S. tc extracted, the present pursuers gave in a long 
*^ petition to the Court, craving, that upon certain 
^^ alleged informalities in the proceedingSj^ and ia 
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'^ the' decreet pronounced by the Court, and also March 12, s4r 

*^ on the ground of their having recovered certain "^""^ ^ ^,^^7 , 

*« documents, as to which they stated the plea of practice.— , 

** ncfoiter veniens ad notitiam, their Lordships f^^oyiTi™' 

^^ should open up the judgment they had pro- repertum.— 

*^ npunced, which was then final, but that this pe- «h8w!^ ^' 

^^ tition was refused by the Court ; finds, that in 

^' this petition all the objections as to the informal- 

*^ ity of the proceedings, or of the decree now 

^' founded on as reasons for opening up the decree 

^^ by reductions^ were fully stated ; and also all the 

'^ documents on which they now found, except two, 

^^ viz. the precept and the seisin mentioned in the 

^^ condescendence, and in regard to the said precept 

^' and instrument of seisin, the Ordinary is of opi* 

^^ niouj that the plea of noviter veniens ad notitiam 

** does in no ways apply to them more strongly than 

^^ to the other writs, as to which it has been repelled 

" by the Court. And on the whole matter, repels 

^* the reasons of reduction.'' 

To this interlocutor the Court, on the 18th Nov. 
1813, adhered. 

The magistrates then, in 1813, lodged one appeal Appeal, isia^ 
from the judgments in both causes. The agent for *° ^"***' 
the Respondents, though aware that the joining 
the two causes in one appeal would probably be 
considered as an irregularity, yet as the taking 
.i)otice of it immediately, when the matter might be 
amended, would only be attended with the expense 
of an additional case ; he thought it most for General an- 
the interest of his clients to put in the general ■'^*^' 
answer. 

The appeal came on for hearing in the House of March* 1817. 
J^rds 00 the l»th March^. 1817, when the prelj- ^*^J*^^"^* "^ 
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March If, t4; minary objection was taken by Mr. Leach and Mr. 

Jpne^,i8i7. Adam, the Counsel for the Respondents. 1st, These 

PRACTICE.— were in form and substance two distinct causes, 

— Hovm " having no other connexion than that they related to 

RBPERTDM.— thc samc subject of property. But the questions 

sBisiv. were distinct ; that in the first cause being whether 

one appeal in the interlocutors were right on the evidence there 
both causes. . i-i i i« iti 

given ; that m the second cause being whetner the 

instruments found in the charter chest were, in the 
sense of the law of Scotland, noviter reperta. 
Sdy The causes were not only distinct, but they 
could not stand, together; the Appellants con- 
tending in the original action that the conclu- 
sion was wrong; and admitting in the second 
action that the conclusion in the original action 
was right. 3d, By the law of Scotland redaction 
is competent in cases of erroneous judgment. 
(Ersk. b. 4. t. 3. s. 3. 8.) Then suppose three 
actions of reduction brought each for a distinct 
cause, if the reduction is part of the or^nal 
cause, then one appeal may include all thef rieduc- 
tions, though for distinct matters. 4th, Suppose 
the time for presenting an appeal in the original 
cause to have elapsed, to evade the order of the 
House, nothing more would be necessary than to 
bring a reduction on any ground, and that being 
part of the original cause, the whole may be brought 
before the House by appeal. 5th, There is a sp^ 
cial objection also, which is this ; by order of the 
House the petition of appeal must be presented 
within fourteen days from the commencement of 
the session, except in cases decided below, sitting 
the parliament, in which petitions may be pre- 
lafodayi sented within twenty days after the judgment. If 
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the petitions are not presented till the following Maidii!e,94; 
session, they must be presented within the first J"°g^>^^^7 - 
fourteen days. In this instance the petition^ with practicb.— 
respect to the orieinal cause, was not reeular, not ■oukdawbi* 
having been presented within the first fourteen days repbrtum.-. 
of the session, although, with respect to the reduc- sEiai»r' ^' 
tion, it was regular, having been presented within from signing 
twenty days from the time of judgment pronounced locutor from 
sittine: the parliament. 6th, Another distinction Scotland, 14 

o '^ , ' days after de- 

ls, that a declarator is an outer House cause ; a re- cree from the 

duction an inner House cause, in which the Lord b^Engiand ^ 
Ordinary need not decide on the merits, but may ^*°*! wajet), 

1 . » 1 ^ w 1 • 40dayifroia 

make great avisandum to the Court. We submit, the Equity 
therefore, that there can be no proceeding at all on tJJSJ^"* 
either of the causes, but at any rate none on the 
declarator. 

Lord Eldon, (C.) Although an appeal is with- 
drawn, I take it that it may be presented again if 
within the five years. The petition in this instance 
W98 presented in 18 IS, before the expiration of the 
time for appealing from the judgment in the decUip 
rator ; and you, instead of calling the attention of 
the House to the alleged irregularity of joining the 
two causes in one appeal, at a time when the other 
parties, if wrong, might have set themselves right 
in point of form, put in the general answer. The 
objection cannot at any rate be properly made in 
this way, but must be taken by petition to be r»r 
ierred to the Appeal Committee ; and then, if they 
sure wrong in point of form, they may be allowed 
to set themselves right, by presenting another pe« 
tition of appeal mmc pro tuncy as if it ha4 beea 
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March 12,24; done in 1813. You may, therefore^ proceed on the 
joDe23,i8i7 . nierits now, and we may afterwards consider whe- 
FEACTicB.— ther they are right in point of form ; and if not, 
^kovitVr"' f^^^ *^^"™ ^^ opportunity of setting themselves 
MPBRTUM.-^ right. I take the rule to be, that when a cause 
comes to a hearing, it must be considered as re- 
gular ; and that, if there is in reality an irregularity, 
it may be rectified by petition, to be referred to the 
Appeal Committee* 

Sir S. Romiliy. The appeal in the declarator was 
suffered to drop, as the Court could not otherwise 
proceed with the reduction. 

Lord Redesdale. I rather think they might, on 
the ground of instrumenta noviter reperta, and the 
course would have been to have presented a petition 
to stay the hearing of the appeal till that should be 
decided. 

The cause was]then heard on the merits ; and on 
the 24th March the Lord Chancellor stated that he 
was of opinion that there was some irregularity in 
the manner in which the causes had been brought 
before the House, and leave was given to enter a 
separate appeal in the declarator nunc pro tunc. 



Iiicgnltrity. 



Judgment. Lord Eldon^ (C.) I think the Court below was 

Jiioes3,i8i7. right in the conclusion that certain documents relied 
upon by the Appellants were not, in the sense of the 
law, noviter reperta. As to the allegation that the 
judgment in the declarator was ultra petita^ if I 
were to give an opinion now, I must say that some 
injustice has been done to the town of Dumbarton. 
One part of the march, that from the Bum Crooks 
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to the White Haughs, is clear^ and I propose to Janessjsi?. 
remit the cause with findings to the effect which I ^ v— ^ 

|. , ^ PRACTICE,— 

Have stated. boundaries. 

Lard Redesdale. I have looked at the evidence Tl^^^lZ^ 

RBPBRTUM.— 

in this case^ and bestowed particular attention upon precept op 

it considered as a. question of boundaries. 

With respect to the point as to the instrumenta Apaper which 

nofoiter reperta^ the principal paper is the precept duldnlgjaace 

of seisin; and it is clear that if that was in the !?*^®*^"1 

^ , 1 . . 1 • 1 found at firit, 

possession ot the party claiming the interest, and is not» in the 
might with due diligence have been found by him ^^^^ 
and produced at first, it can never be used by him repirtum. 
on the ground of being noviier repertum ; and this 
paper might with due diligence have been found, as 
it was in the charter chest of the town. But be- Coart cannot 
sides that, I have great doubt on another ground ^^J^^^f ^* 
whether the paper could be used, because the precept seisin unless 
ought to follow the charter ; and if it does not it cannot foui'il^^ 
be used, for the Court must go by the charter. charter. 

With respect to the question of ultra petita, it is 
clear that the Court has gone beyond the claim in 
the pleadings, &c. 

In these wastes where there are no fences the 
boundaries are usually settled in' such a manner that 
the eye may draw the line from a particular spot to 
some other visible object, that the herds may see 
when cattle are trespassing. But in the line drawn 
by the Court below a different principle is 
adopted, &c. 

Causes remitted for review, with findings ai 
above. 



AVCB. 
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SCOTLAKD. 

APPEAL FROM THB COURT OF SESSION. 

Arnot — Appellant. 
Stewart — Respondent. 

Mar. 17,1817. A. a merchant in London, having an order in 1810 i 
^ — ^ ' B. a merchant in Perth^ for a^oA& to be shij^ped from 
1CI8KBPKB- London for Dundee^ sends the goods to the wharf on 

iBHTATXov. Saturday 24th Feb. the vessel then taking in goods Ibr 
"-mtra- Dundee, beiiigthe K. (unarmed) which hra been subid* 

tuted by the Shipping Company for the D. (armed), the 
Company announcing on tne 23d and 24th Feb. to all 
who inquired that the K. and not the D. was to sail OB 
the 25th (Sundays and Thursdays being the regular aa3- ' 
ing days}. A. oispatches the invoice on 27th Feb. dated 
on that day, with advice that the goods had been sentlnr 
the D. not naming the 24th as the day when the goom 
were sent to the wmurf, and leaving it to be inferreomm 
the date of the invoice that the famishing was made oa 
the 27th, and that the sea risk did not commence till the 
1st of March. The K. sails with the goods on the 25A 
Feb. and is ci^tured on 2d March by a privateer* Acdaa 
brought by A. a^dnst B. for the price of the goods, and 
held Delow that lie could not recover. The Judgment 
affirmed above ; the Lord Chancellor being of opinion 
that if B. had insured upon the representation sent hini^ 
he could not have recovered from Uie underwriter, (fli 
Fac ColL 25th Nov. 1813.) 



Order. X HE Respondent ordered from Redfern and Co., 

London, by their agent the Appellant, ten puncheons 
of molasses to be shipped from London for Dundee. 
The order reached London on the 21st Feb. 1810, 
and Messrs. Redfern and Co. caused the molasses to 
S 
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be sent to Miller's wharf on Saturday^ the 24th Feb. Mar.i7,i8i7« 
to be shipped for Dundee. The vessel whose regular ' v~*^ 
turn it was to sail on the next day was one called sbmtatiov. 
the Defiance. But on Friday, the 23d February, the ^c^l?*' 
Shipping Company, as appeared from the evidence Fa>.s4,«iodt 
of the clerk, had resolved to substitute a vessel ••"'^'^narf: 
called the Kinloch, and that was the vessel an* 
nounced on the 23d and 24th, for sailing on the 
25th, and which did sail on that day with the goods 
in question, the 25th being Sunday, a day on which 
the mail does not go from London. On Tuesday Ad?ioeiioi 
the 27 th Feb. the invoice with advice was sent from ^^ ^ ' 
Lfondon, dated on that day, and having at the end 
these words " To Miller's wharf, for the Defiance, 
^' p. Dundee.** The notice, instead of reaching the 
Respondent on the evening of the 27th, as it would 
have done if it had been dispatched on the 24thj 
did not reach him till the evening of the 2d March. 
On the lOth March he sent a letter to Edinburgh, Older for in- 
directing his brokers to insure, &c. per Defiance •"'■"^^ 
from London to Dundee, stating that th« invoice 
was dated the 27th Feb. and that he would not 
allow more than the usual premium ; and received 
for answer that it could not be done at the usual pre- 
mium, as the day on which the vessel sailed had not 
been mentioned. The Kinloch was captured on Goods cap- 
the 2d March by a French privat^r. ^ ' 

The Respondent having refused to pay for the 
molasses, the Appellant, as agent for Redfern and 
Co. brought an action for the price in the Court of AcUon for the 
Admiralty in Scotland, and obtained judgment for ^'^* 
the .amount ; but the cause having been brought 
by advocation before the Cpurt of Session, that 
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Mar. 17,1817. Court ultimately gave judgment against the olditl 
^■^^^■"■^^ and in favour of the Respondent, and Amot ap- 

IflSREPRB- . - r ^ XT 

BBKTATiov. pcaled* 

--INSUR. rpjj^ points chiefly insisted upon for the Af^llant 

Interlocutor Were, that his constituents having delivered the 
f^'xh^vl^^' goods at the wharf had nothing further to do with 
fender. the transaction ; that the delay in sending the 

notice had no efiect with respect to insurance, since 
Stewart, although he had notice on the 2d March, 
did not attempt to insure till the 10th ; and that at 
these vessels often accomplish the voyage in as short 
a time as the post conveys letters by land, a person 
intending to insure ought not to wait the arrival cf 
a letter of advice ; and that as to the name of the 
ship, Redfern and Co. were not bound to watch the 
operations of the Shipping Company, or to warrant 
that goods entrusted to a shipping company should 
be conveyed in any particular ship belonging to 
that company, even although they intimated that 
it was m^nt to send the goods by a particular 
vessel ; and that merchants ought to adapt, as they 
usually did, the form of the insurance to such ac- 
cidents as the substitution of one ship instead of 
another^ by insuring ** per ship or ships ; ** and 
the cases of Heseltine v. Arrol, Fac. CpU. Jan. 
15, 1802 — and Elton v. Porteousy Fac. Coll. Dec. 
13, 1808 — were cHed. 

For the Respondent it was contended that the 
notice sent to him was not such as to enable him to 
make a valid insurance^ that from the date of the 
invoice he was led to believe that the goods were 
sent to the wharf only on Tuesday, the 27th Feb. 
and that, as Thursdays and Sundays are the days 
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on which the vessel sails from the wharf ; the sea Mar. 17,1817. 

risk had not commenced till Thursday, the 2d ^"""'^'^ ' 

March. If that had been the case, there was no sentatiok. 
improper delay in not insuring till the 10th, as the "^^^^^^ 
vessels are not considered as put of time in eight 
days, though they often perform the voyage sooner ; 
that supposing an insurance had been effected, the 
Appellant could not have recovered from the under- 
writer (and it made no difference when a merchant 
was his own insurer) for two reasons : 1st, Because 
the repreisentation ihust have bfeen that the risk did 
not commence at soonest till the 27th February, 
whereas it had in fact commenced on the 25th. 
2d, Because the representation npist have been that 
the goods were sent by the Defiance, an armed * 
i^essel, whereas they were in fact sent by the Kin- 
loch, an unarmed vesseh That Redfern and Co. 
having specified a particular ship, were answerable 
that the goods should be sent by that ship, or at 
least that at the time when the goods were sent to 
the wharf the ship specified was that in which the 
Company then intended to ship them : and that if 
they bad inquired on the 24th Feb. they would 
have learned that it was intended to send the goods, 
not by the Defiance, but by the Kinloch ; and the 
case of Andrew v. RosSj 6th Dec. 1810, was cited. 

Mr. Leach and Mr. Harrison for the Appel- 
lant ; Sir S. Romilly and Mr. Adam for the Re- 
spondent. 

Lord Eldon, (C.) Being of opinion that if the Judgmfnt. 
Respondent had insured upon this representation ^^'^•'^.^^i^. 
VOL. V. u 
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Mar. 17, 1 8 17. he could not have recovered firom the underwriter^ I 
propose to your Lordships to affirm the judgment* 



-V ' 



MI8KBPKB- 

SBVTATIOVi 
— IN8UR- 
AVCB. 



Judgment affirmed. 



SCOTLAND. 

APPEAL FROM THE COURT OF SESSION. 

Sheppard — Appellant. 

Watherston and others — Respondents. 

Mirch 7> «4, CJoNTRACT for purchase of lands, 100 acres arable, 700 

^•*^' acres pasture; the purchaser's entry to commence at 

'~">''*~'^ Whitsunday, 1807, and that he is to nave rLjht « to tht 
•■I'iJ^te' « crop and year 1807,*' and disposition, ass^ng ^ the 
. ' « rent for crop and year 1807 " The farm at the time of 

the sale in possession of a tenant at a rent payable one 
half at Candlemas, the other half at Lammas, in eadi 
year. Held that the seller, not the purchaser, was en- 
titled to the rent payable by the tenant at these two terms 
in 1807* N. B. Tiie purchaser obtained possession of 
the iprass and houses at Whitsunday, 1807, and of the 
arable land after the separation of the crop firom the 
ground in that yean 



On the 31st Dec. I8O6, the Appellant purchased 
the lands of Kirktonhill from the Respondent, 
Elizabeth Watherston and her husband for 7O00/. 
of which 2000/. was to be paid at Whitsunday, 
1807, and 5000/. in five years thereafter^ but bear« 
ing interest from Whitsunday^ 1807< In the con- 
3 
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tract of sale it was declared '^ that the said Robert March ^, S4t 
" Sheppard's entry to the said lands is to commence ^^^'^' » 
*^ at Whitsunday, 1807^ and that he is to have right grass farm. 
" to the crop and y tar 1807, and in all time there- T*'"' *®' 
** after." '~'' 

At the date of the agreement the lands, consist- 
ing of 700 acres pasture, and 100 acres arable, 
were in possession of a tenant, the Respondent, 
John Harvey, under a lease from Elizabeth Wa- Lease, 
therston and her husband, for nineteen years, com- 
mencing at the term of Whitsunday^ 1803, as to 
the houses, yards, and grass, and at the period of 
the separation of the crop of 1803 from the ground 
as to the arable lands, at the yearly rent of 238/. 
payable one half at the term of Candlemas (2d 
Feb.), the other half at Lammas (2d August), 1804, 
for the first year's crop, " or in full of the frst 
^' yearns rent, and so forth, yearly and termly 
^^ thereafter during the currency of this tack.** The Appellant 
Appellant, on the 15th Jan. 1807, purchased the C^!""^ 
lease froin the tenant, who renounced the benefit of 
it *^ for all the ye^rs thereof to run from and after 
^^ the term of Whitsunday first, in so far as respects 
*^ the houses, yards, and grass^ and after the en- 
*^ suing crop is separated from the ground in so far 
<^ as respects the arable lands, and he binds himself, 
^^ &c. to leave the premises then patent to the said 
'' R. S. ic- 
on the 15th May, I6O7, the Appellant obtained DispositioD. 
a regular disposition of the lands, containing an as* 
signment ^^ of the rents, mails, and duties of the 
" said lands due and payable for and forth thereof, 
" for i^rop and year 1 807 .** 

U2 
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March 7, u. The Appellant obtained possession of the houses 

]^^1l J and grass at Whitsunday, 1807, and of the arable 

OKA89FARM. laiid aftcr the separation of the crop from the 

—RENT, Sec. grounds Harvey paid the rent doe from him at 

gwTatWhitr Candlemas and Lammas, 1807, to Elizabeth Wa- 

iunday, 1807- therston and her husband. The Appellant insisted 

that he was entitled to it as the rent for the crop 

Action, isog. and year 1807 ; and in I8O9 brought bis action 

against Elizabeth Watherston and her husband, and 

against Harvey, for that rent, oifering a deduction 

for the pasture lands, of which he received possession 

at Whitsunday, I8O7. 

The defence for Harvey was that he had been 
only four years in possession, and had paid four 
years* rent : and the defences for the other parties 
were that the Appellant had entered into poss^saiim 
of the farm, which they alleged was chiefly a grass 
form, at Whitsunday, 1807, and ought not to be 
allowed to possess the land and claim the rent over 
and above ; and, 2dly, that as the crop was sown 
before the term of the Appellant's entry, that crop by 
universal practice fell to be reaped by the Defenders. 
And they insisted that, in all cases of grass farms 
having a Whitsunday entry, crop I8O7 did not 
mean the com crop of that year with the pasturage 
of the year preceding as its appendage, but the 
grass crop of that year with the com crop of the 
following year as its appendage, and that there was 
nothing in the contract which excluded the rule of 
law ; and that the division of rents in 'parts pro- 
portional to the profits of the different crops was a 
thing unknown in the practice of Scotland ; and 
Campbell v. Campbell, Kilk. 11th June, 1745 — 
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Kerr v. Turnbully Elch. 3d July, 1760 — and El- iMarch?, «4, 
Hot V. Elliot, 28th Nov. 1 792— were cited. ^ ^^^' . 

The Court of Session, by several interlocutors grass farm. 
from June, 1810, to 2d July, 1813, decided in favour J-^^^''* ^«' 
of the Respondents, and thereupon the Appellant 
appealed. 

The cause was heard in the House of Lords on JudgtncRt. 
the 7th March, 1817, and on «4th March, 1817, ^^"•^*»^«^7. 
the Judgment of the Court below was affirmed, 
the Lord Chancellor observing thait he should have 
doubted whether the Court below had rightly con- 
strued the words " crop and year 1807," if these 
words had not acquired the meaning which they put 
upon them by the usage of Scotland. But as they 
were better acquainted with the usage in Scotland^ 
it would be hazardous to reverse the judgment 
Still considering it, however, as a case of some doubt 
and difficulty, be did not advise their Lordships to 
give costs to the former proprietors. 

Judgment affirmed, with 120/. costs to the 
tenant. 
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SCOTLAND. 

APPEAL FROM THE COURT OF SESSION. 

Dalgliesh and others — Appellants. 
DuKB OF Athol and others — Respondents^ 

Salmon fishing with stake-nets held to be illegal. 



June 16, 20, X HE fishings of all the Appellants are situated in 
^^^^' , that part of the Tay where the sea ebbs and flows. 
.< Mioir About thirty years ago^ a mode of salmon fishing 

sTAK^E^NBTs. ^^ introduccd upon the shores of the Solway (the 
Description of Scottish statutes regulating salmon fishing did not 
t^* «tM°'' •PP'y ^ ^^^ Solway), which, from the nature of the 
apparatus employed, is termed stake-net fishing. 
In its most improved form, it is practised in the 
following manner. In rivers, or friths where the 
sea ebbs and- flows, a row of stakes is driven from 
high to low water-mark, for the most part obliquing 
down the river, or forming zigzags in that direc- 
tion. The stakes are from four to six feet asunder, 
and are fastened together at the top, the middle^ 
and the bottom, with strong ropes. Over these 
ropes a net is extended, the upper part of which is 
usually about the level of the highest flow of the 
tide. The meshes of the net measure from ten to 
twelve inches in circumference ; that is to say, each 
side of the parallelogram measures from two and a 
half to three inches. In this manner a complete 
barricado is formed, from high to low water-mark, 
through which no salmon or grilse can penetrate. 
In this barricado, at convenient distance, openings 
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are left, which lead into enclosures 6f several acres June i6« to, 
in extent, surrounded with netting exactly similar ]^^ ' 
to that which forms the barricado. Tlie openings salmov 
are from twenty to thirty yards in width; and across ^^kmbts. 
the top of them a net is fixed, which rises and fiills 
with the tide ; and which, of consequence, acts as 
a valve to prevent the fish which have entered with 
the tide from getting out when it ebbs. The en- 
closures vary in size and shape according to the 
nature of the ground. At the angles, openings are 
left which lead into smaller enclosures, provided 
each with a net valve of the kind already described; 
and, in this manner, a labyrinth is formed, out of 
which no fish that enters can extricate itself. The 
enclosures are termed by the fishermen courts or 
yards ; and the barricado which conducts the fish 
into them is termed the leader. In this manner^ 
it is scarcely possible that a salmon ascending the 
river between high and low water-mark should not 
either be detained in the yards, or entangled in the 
meshes of the leader. It is usual also to take ad- 
vantage of the natural hollows, or to form artificial 
excavations behind the leader, where fish descend* 
ing the river are left at the fall of the tide. 

In 1797 the stake-net mode of fishing was intro- 
duced in the Tay at Sea-side, fifteen miles below 
Perth ; but the Earl of Kinnoul and other superior 
proprietors having in 1799 brought an action of Sea-tide case, 
declarator, this mode of fishing, at least in that part '^^' 
of the river, was in 1801 declared to be illegal by 
Judgment of the Court of Session, which was af- 
firmed on appeal by the House of Lords. But the 
fishings of the Appellants being situate considerably 
below Sea-side, where the Tay is aq arm of the sea, 
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Jnne i6, 20, they maintained that the statutable prohibition^ did 

^ ^^^' , not extend to their fishings ; and they continued to 

fish with stake-nets. 

The Respondents as proprietors in the higher 

Action, 1 804. p^rt of the river, in 1804, brought an action of de- 
clarator against all the proprietors of salmon fish- 
eries along the Frith of Tay, setting forth in the 

Libel of the summons : — " That by the common law of this 
'^ realm, the proprietors of salmon fisheries are not 
*^ at liberty to exercise the same, or to take salmon 
*^ otherwise than by net and coble, where the tide 
^' ebbs and flows, or in a way sanctioned by imme^ 
^^ morial usage ; and that by several acts of Parlia* 
" meat, particularly by an act of the first Partia- 
^^ ment of James I. passed in the year 1424, inti«- 
'^ tuled, * Of cruives, yairs, and Saturday's slop ;' 
*^ the act of the tenth Parliament of James III. 
" passed in the year 1477> intituled, *^ Anent 
" * cruives ; * the act of the first Parliament of 
*^ James IV. passed in the year 1488, intituled, 
" * Anent cruives ; * and the act of the ninth P^r- 
** liament of Queen Mary, passed in the year 1563, 
" intituled, * Anent cruives and zains ; * and other 
" acts of the Parliament of Scotland, the taking of 
^' salmon in waters where the sea ebbs and flows, 
** by means of cruives and zairs or yairs, or other 
^^ machinery, is prohibited, and all cruives or zairs 
" so situated, or set upon sand, or schauids or 
'* shoals, and upon the water sands, are ordained to 
" be put away : that nevertheless the Right Ho- 
•^ nourable George Lord Kinnaird, the Honoura- 
" ble William Maule of Panmure, Alexander Wed* 
'' derburn, Esq. of Wedderburn, James Morrtson, 
'' Esq, of Naughton, William Dalgliesb, Esq. of 
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^^ Scotscraig, ■ Anderson, Esq. of Balgay, John June t6, iw^ 

«^ Berry, Esq. of Tayfield, and Archibald Campbell ^^ 

•* Stewart of St. Ford, Esq. alleging themselves to salmom 

*• be proprietors of the salmon fisheries, and to have ^"hiw** ^ 

^^ right to fish salmon in the said crater of Tay op- 

^^ posite to their respective properties in the coun- 

*' ties of Perth, Fife, and Forfar, have, within these 

^^ few last years, by themselves, and persons em- 

^^ ployed or authorized by them, erected yairs or 

<< stake-nets, or other machinery of the nature of 

^^ yairs, upon the sands opposite to their said re- 

*^ spective estates in the said counties of Perth^ 

^^ Fife, and Forfar or Angus, between the high and 

^^ law water-mark, and have thereby taken great 

'^ quantities of salmon, and destroyed the fry of 

^^ such salmon, and other fishes, contrary to law, 

^^ and to the great hurt and prejudice of the pur* 

^' suers, and to the injury of them and all the other 

^^ proprietors of salmon fisheries in the upper and 

'^ higher parts of the said river of Tay i arid that 

^' Francis Clmrteric), Earl of Wemyss^ ajad Qtb^rs^ 

^^ alleging themsehres to be proprietors pf^ or to 

<^ have right to salmon fishings in the said river or 

•^ water of 'Riy, have likewise either erected> or 

^' threaten to erect yairs or stake-nets, or machin* 

^^ ery similar to those above complained of, upon 

^^ the sands opposite to their respective properties 

'^ within the counties aforesaid." And the summom Conelusionsof 

concluded, " That therefore it ought and should be *^«^on- 

^ found and declared, by decree, &c. that the said 

^ defenders have no right by themselves, or otjbppi 

^^ employed or authorized by them, to erect or use 

** the yairs, stake-nets, or machinery aforesiad^ or 

^ othMr iDMiiiMrjrof tfieiMnoMtoro^,fortht:|Wi^ 
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June t6» 80, '^ pose of catohing salmon or other fishes in the said 
v*^^' , " river of Tay ; and the said defenders ought and 
8ALM0V ^^ should be decerned and ordained, by decreet 
^rj^VZL " foresaid, to desist and cease from using the said 

0TAKS»XXT8. ^ ' , ® 

'^ yairs, stake-nets, and other machinery, and to 
^^ demolish and remove the same, and to pay to the 
^^ pursuers the sum of 20,000/. sterling, in name of 
^^ damages sustained by them.** 

After a proof allowed and taken as to the all^^ 
diminution of the produce of the upper fisheries, 
the alleged destruction of salmon fry and injury to 
the breed of salmon in the river by the stake-nets, 
and as to the limit between the river and the sestuary 
of the Tay, and a variety of other proceedings, the 
Court on the 7 th March, 1812, pronounced this 
hialoeutor, judgment : ^^ The Lords having resumed consider- 
18 It. Stake- '^ ation of the state of this process, and advised the 
nrtfohing u game, with the mutual memorials for the parties, 
*^ writs produced, proofs adduced, and former pro- 
^ ceedings, they sustain the title of the pursuers to 
^^ insist in this action for having such yairs, stake- 
^^ nets, and other machinery of the same nature, 
^^ removed, as have been placed within the high- 
^^ water-mark, for the purpose of catching salmon 
^' or other fishes, opposite to lands bounded by the 
** river, firith, or water of Tay, on those sides or 
^^ parts where such yairs, stake-nets, or other ma- 
*^ chinery are placed, and as far down as Drumly 
^ Sands, without prejudice to the rights of such of 
^' the Defenders as have fishings in the sea : repel 
^* the defences, and find and declare, that the De- 
'^ fenders have no right, by themselves, or others 
^^ employed by them, to erect or use yairs, stake- 
*^ nets, or other machiaery of the same natur^^ fiip 



ON APPEALS AND WRITS OF ERROR. 



087 



^^ the purpose of catching salmon or other fishes Juds i6, so 

^^ within the aforesaid bounds: decern and ordain ^^^^' 

^ the Defenders to desist and cease from using the salmom 

*' yairs^ stake-nets^ and other machinery complained "•himo.— 

'^ of^ and to demolish and remove the same ; and 

^* prohibit and interdict them from erecting or 

^^ using in future the machinery aforesaid^ or other 

^^ machinery of the same nature^ for the purpose 

^^ of catching salmon or other fishes within the said 

^' bounds ; and decern accordingly : find the de- 

^^ fenders liable in damages and expenses to the 

^^ pursuers,** &c. From this judgment the Appel* 

lants appealed. 

With respect to the facts which were the subject 
of proofs the Appellants contended that they had 
made out their assertions that the stake-nets were 
prejudicial neither to the breed of salmon in the 
river, nor to the produce of the upper fishings, 
while the Respondents contended that the evi- 
dence proved the contrary. But the Respond* 
ents further contended that, although all these facts 
were conceded to the Appellants, the stake-net 
mode of fishing was, notwithstanding, illegal, and 
that the Respondents were entitled to prevent it. ^ 

In combating this latter proposition the Appel* 
lant? insisted upon the following points: 1st, Though 
various statutes prohibit cruives, zairs, and all ma* 
chinery, ^^ in salt waters, where the sea ebbs and 
** flows, — in rivers that have course to the sea,** and 
^ within flood mark of the sea ; ** and though 
^' they are prohibited to be set on sands and shoals 
^* far within the virater,** and, in general, ** upon 
^^ the water sands ; ** yet the prohibitions do not 
fo^^i to the stake-net i^paratus, oq account of its 
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Jme 16, to, peculiar construction. The legislature had two ob- 
,. ' J jects in view ; namely, to prevent the destruction of 
sALMov red and black fish, or fish immediately before and 
J!Jl]|J5^*j^*'j|!J^^ after depositinj]; their spawn ; and to secure the safe 
passage of the fry to the ocean. But as the stake- 
nets are always removed during the breeding or for- 
bidden season, they cannot destroy red or bkck 
- fish ; and as they are wrought on a mesh of three 
and a half or four inches in diameter, they cannot 
intercept the fry. As the construction is without 
tbe purview, so it is also without the letter of the 
statutes; for stake-nets confessedly bear no re- 
semblance to cruives ; they are essentially different 
from yairs, which are close dykes or pallisadbes, 
affording no passage to the fry, and they do not 
answer the description of any other prohibited 

2d, The situation, as well as the construction of 
the stake-nets, exempts them from the operation of 
^e statutes, which, in so far as they contain an 
absolute prohibition of cruives and }rairs, apply 
neitber to rivers unaffected by the tide nor to the 
sea, but only to the intermediate space where the 
salt water meets the fresh, and where the fry in 
their way to the sea stop until they are habituated 
to the new element. But this point is far above 
the highest of the Defenders' stake-nets, which are 
erected on the shore of the sea, where salmon fry 
are never to be seen. 

3d, All the statutes admitting a construttibn dif- 
ferent from that which they contend fbr, were 
either expressly enacted as temporary regulations, 
or have fallen into desuetude. 

Lasdy, The Respondents have no titie to itttist 
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in an action for enforcing the statutes with regard Johb to, lo^ 
to salmon fishing, which are regulations of police ^^ 
for the benefit of the public at large, not of private salmov 
individuals interested in the fishings, and the ex* UISIS^SSL 
ecution of which, therefore, is entrusted to the 
public prosecutor alone. Neither have they any in- 
terest to enforce these statutes, beeause. the stake- 
nets do not diminish the produce of the upper fish- 
ings, that part of the river bdng as well stocked 
with fish at present as it was befone the erectioBw 
And this action is carried on for no purpose bat 
that of preventing the market from receiving a 
greater supply of wholesome fish, and thereby in- 
juring the monopoly of the Respondents, a pur- 
pose inconsistent with the public interest, &c« 

On these points it was contended for the Respond- 
ents:^ — 1st, That the preservation of the breed, 
as a source of national wealth, was not the sole 
object of the legislature in framing the laws for re- 
gulating salmon fishing ; but that the private tOr 
terest of individual proprietors was also contem- 
plated ; and they referred to the r^ulations of the 
mid-stream and Saturday's slap, and entered into a 
particular examination of the purview and enact- 
ments of the statutes. The stake-nets were yairs q£ 
the most destructive kind ; but, even if they were 
not, the argument for the Appellants would not be 
improved, because the statutes applied to every 
species of fixed machinery. 

2d, The prohibition was directed against ma- 
chinery in waters where the sea ebbs and flows, and 
Jlumen or fluvius in Latin, aqiui in low Lfatin, a 
river in English, and a water in old English and 
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June 16, so/ Scotch, do not exclusively denote a fresh water 

y^ ' ^ J stream, but apply to every stream^ from its sonree^ 

sALMov to where it falls into the main ocean, mare altum^ 

flT^ou^mTi '^c'wd*^ the whole aestuary, intra fauces terra ; 

and in support of this position the Respondents 

referred to many authorities in the English statute 

book, Hale De Jure Maris^ &c. ; and in Scottish 

authors from Jac. 1. of Scotland, to the end. of 

the 17th century ; in the Scottish statute books, and 

in Scottish charters ; and the cases of Leslie v. 

AytoHj Diet. vol. 2. p. 359^— and of Gairlies r. 

TbrAofwe— were cited. 

Sdly, The leading prohibition against cruives and 
yairs in waters where the sea ebbs and flows was 
Enk. b. t. clearly in force, and was so stated by Stair, Bank- 
t.at.16. j^jj^ i^^j Erskine. The statutes in general were 
admitted to be in force, and the statute, I469, 
cap. 38. although temporary at first, and that of 
1563, cap. 68., to which statutes the plea of de- 
suetude had been applied, were continued by the 
genera] re-enacting statutes, or referred to in sub- 
sequent statutes, as existing acts. And the cases of 
Fraser v. Duke of Gordon, 'Sel. Dec. p. 31 6 — 
Crween v. Lady Innis, and Prior of Pluscardine 
V. Laird of Innisj Balf. Prac. p. 545 — Heritors of 
Dony 1693 — Colhoun v. Duke of Montrose^ 1793, 
1804 — Queensberry (Duke of) v. Marquis of An- 
nandaUj 1771 — were cited. 

4thly, With respect to the allegation that the 
Respondents had no title to insist in the action, the 
analogies of law, the practice in actions on the fish- 
ing statutes^ and several express decisions, proved 
the contrary. 
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The following note of what the Lord Chancellor June i(^ so^ 
said waar taken by one of the Counsel who argued y^^ ' ^ 
the case in Dom. Proc. salmov 

Lord Eldon (C.) He thought the judgment was ™;2iw. 
right, but that it would be necessary to make one jiM^gment, 
alteration in it. J«"« \^A%\^ 

He was of opinion that these stake-nets fall within Salmon fisli- 
the meaning of the word yairs used in the statutes ; ^^^J^j, y. 
he thought likewise there were other words in these kis^* 
statutes which would comprehend them, as nets, 
within the prohibitions enacted. 

The judgment, therefore, was right, except that 
in one passage it was worded with some degree of 
obscurity, which it was necessary to remove. The 
passage is this, viz. '^ without prejudice to the rights 
*^ of such of the Defenders as have fishings in the 
*^ sea." These words in their natural import would 
mean that the judgment was not to apply at all to 
such of the Defenders as have fishings in the sea, 
which is certainly very different from what the* 
Court intended. What the Court meant was, that 
the judgment did not apply to the sea fishings of 
any of the Defenders. 

He did not see the use of having these words in 
the judgment at all ; for the summons has no re- 
ference to any fishings in the sea, but is limited to 
those in the river and water of Tay. 

It had been stated that there was a petition in 
Court praying that the judgment might be extended 
as far as the bar of the river ; and he had that pe- 
tition in his hand. He thought that to shut out 
the inquiry which that petition prays would be 
wrong : and the more so, because he bad himself 
came to aa opinion that the water of Tay, within 
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Jiniet(?,f§i9. the meaning of these statutes, does extend laftfier 
''■"^ ' than the Drumly Sands, and down to the bar. 

8ALM0K "^ 

riSHIVO. — 

iTAkB-WBTS. rpjj^ q^^^ ^f ^j^^ HOUSC WaS dS follo^S !— 

Juneso^isid. '^ Ordered and adjudged that the interlocutor 
*' complained of be varied by inserting after the 
•• words ' as fiir down as* the words * the east tod 
*^ ' of and by leaving out after the word * aandu* 
•* the words ' without prejudice to the ri^hta of sach 
*\ ' of the Defenders as have fishings in the sea/ 
"And the Lords find that the river Frith, (ft 
*• water of Tay, extends at least as fer down as 
*^ the east end of Drumly Sands; and it is declared 
" that no judgment ought to be given with nespWt 
" to any rights of fishing claimed in the sea : and 
" it IS declared that this judgment is to be without 
^* prejudice to any application^ made^ or to be mad6 
" to the Court of Session, for the purpose of as* 
** certaining whether the river water or frith <rf 
« Tay doth not extend farther to the eastward than 
" Drumly Sands ; and in case the Court shall find 
*^ that subh river, water, or frith, doth so extend, 
^^ nothing in this judgment contained is to prevent 
'^ the Court from making any such order as may be 
** just and according to law, touching or relating 
" to any yairs, stake-nets, and other machinery of 
^^ the same nature, within the high water marit 
^ placed for the purpose of catching sJilmon or 
^^ other fishes opposite to any lands to the east of 
^' Drumly Sands which shall be found to be 
" bounded by the said river, frith, or water of Tay : 
*' and it is further ordered and adjudged that with 
^^ these variations and declarations the said interior 
^^ cutor complained of be-~AFBiRMBD.** 
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SCOTLAND. 

APPEALS PROM THE FIRST AND SECOND DIVISIONS 
OF THE COURT OF SESSION. 

Montgomery and others — Appellants. 
Charteris (Earl of Wemyss) — Respondent. 

AND " . 

Duke of Buccleuch — Appellant. 
Montgomery and others^ &c. — Respondents. 

Whether a fifty-seven years' lease is struck at by the Feb. 3,5,7, 
prohibition to alienate in an entail ? Whether the taking lO, 13, ]4, 17, 
of grassum is struck at l^ the prohibition to alienate, ^\^\i ^^^^ 
and the proviso against diminution of the rental? ^* '' 
Whether there may be a fraud on an entail, distinct from ^^ 

what is prohibited? Whether a lease for thirty-one ,4"^* 

1 rears; or, in case that should not be good, for the lbasbs. 
ongest of certain alternate periods from twenty-nine to 
nineteen years, for which the granter should oe found 
by the (jourt of Session, or House of Lords, to have 
power to make a lease, may be a good lease for the re- 
stricted periods of twenty-one or nineteen years, not- 
withstanding the indefinite ish f &c. &'c. 



XN the Neidpath, or March entail, there is, among 
other prohibitions, a prohibition to alienate : and, 
with respect to leases, there is a clause that it shall 
be lawful axid competent to the heirs of tailzie, 
to set tacks during their own life-times, or the- 
life^times of the receivers thereof, the same being 
set without evident diminution of the rental. In 
the Queensberry entail there is a proviso, that the 

VOL. V. X 
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7eb.3,9,7t heirs shall not set tacks nor rentals for any longer 
1 si »i';' July' •pace than the settler's life-time, or for nineteen 
0, IS 17. years, and that without diminution of the rental, 

auKEKs- ^^ ^^® ^^^' ^^^ *^® j"^^ ^^**' ^^ ^^^ time. 

BBRRT The late Duke of Queensberry had, some years 

before his death, granted several leases of fiirms 
forming part of the Neidpath, or March, and the 
Queensberry, entailed estates, at low rents (not 
less, nominally, than the rents at which the lands 
had been previously let), and taking large grassums. 
The Earl of Wcmyss was the next substitute heir, 
entitled *^4o succeed to the Neidpath or March 
estate ; and the Duke of Buccleuch the next heir, 
entitled to succeed to the Queensberry estate. 
Actions were brought by the Duke himself, by his 
trustees after his death, by the heirs of entail, and 
by several of the tenants ; the object of all of wUdi 
was to have the judgment of the Court upon the 
question, whether the leases, or any, and whidi of 
them, were or waa valid. With this view, eertain 
particular cases were selected for litigation and dis- 
cussion, in each of which the principles of decision, 
it was expected, would govern and decide a class of 
cases. It had been beibre decided by the Court 
Wakefield below, and the House of Lords, in the Wakefield 
^^ ^ ^°^' case {vid. ante vol. ii.), that a ninety-seven years* 
istOmsionof Icase was bad as being an alienation, 
the Court. ^.^j^ respect to the Neidpath or March estste, 

he first case, tliat of Easter Harestanes, was a case 
Cascof Ha- of a fifty-seven years* lease, at 74/. rent, and 31(rf. 
grassum. This was, by the Court below, held Irtid, 
oil account of the long duration^ which brought it 
within the prohibition to alienate.. 



N«idpath or 
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The second case^ the case of Whiteside, was Feb. 3,^,7, 
that of a life rent lease (permitted by the entail), uls i'/jd«' 
taken without grassum^ upon the surrender of a 9> is 17. 
fllfy*seven years' lease^ with a considerable grassum, ^^^^^^^f**^ 
the rent ren^aining the same as before. With re- >bkry 
ference to this and the n^it class of cases it is to be q^I^^ 
observed that there were contracts between the Whitaaick; 
Duke and the tenants^ thus surrendering their 
leases^ by which the Duke bound himself to give 
them longer leases for grassums^ if it should be 
found that he had the power. 

The next case (or dass), the case of EdsUnm, Caw of Ed- 
was that of a thirty-one years' lease ; or, in case *^°' 
that should be found be]rond the power, then it 
was to be a lease alternately for twenty-niney 
twenty-seven, twenty^five, twenty-one, or nine^ 
teen, years-— ^^ whichever of the said several t^rms 
^ of years short of thirty<*one years, the Court of 
^^ Session, or House of Lords, should iSnd to be the 
^' longest period of those above specified, for which 
^^ the Duke had power to grant a valid lease." This 
lease also was granted without grassum upon the 
surrender of a fifty-sei^n years' with grassum, the 
rent remaining the same as that under the Gfifm 
seven years* lease. 

These Whiteside and Edstoun leases were held 
by the Court below to be bad, on account of the 
grassum taken on the fifty-seven years* leases, for 
which they were substitutes, grassum being a di. 
minution of the rental and an alienation oJT the 
profits ; and they were held bad also on die ground 
of fraud on the entail, in which the tenants, as 
appeared by the eontracts, were impUeatod. The 

X 2 
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Feb. 8, 6, 7, Court below appears not to have considered the 
i«lfi1';*Jaly ^^^^c indefinite kind of ish in any objection to the 
9. 1817' validity of a lease for the restricted periods of 
QCEBirs- twenty-one or nineteen years. From these deci* 
BfiRRT sions the trustees of the late Duke appealed, 

fid Divi'tion of ^^ '^^® Duke of Queensberry also granted se- 
the Court. veral leases of farms on the Queensberry estate for 
• Qneensberrf nineteen years, taking large grassums. These 
Boccteuch leases were divided into four classes : — 1st, Leases 
cate«. granted to the tenants in those tacks which were 

current, or to strangers, under the burthen of the 
current tacks ; and with obligations in both cases 
to grant a new lease for nineteen years, annually, 
during the Duke's life : — 2d, Leases granted under 
a similar obligation to renew, where the current 
leases had expired : — 3d, Leases granted without an 
obligation to renew, but where the current leases 
were not near their natural expiration : — 4th9 Leases 
without obligation to renew, and not granted till 
the previous leases had expired. Upon a declara- 
tor by the trustees of the late Duke of Queens- 
berry before the second division of the Cloort, all 
these leases were sustained, the second division of 
the Court considering grassum as no objection. 
From that decision the Duke of Buccleuch ap- 
pealed. 

The cases of some of the tenants were brought 
separately, both before the Court below^ and the 
House of Lords ; but the above general statement 
will, it is apprehended, be sufficient in this place. 
A more detailed statement of the cases, and pro- 
ceedings, and of the material clauses in the entails, 
will be found in the Lord Chancellor's speech. ' It 
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is hot deemed expedient in the actual state of the Feb. a^ s, 7, 
proceedings to go at all into the argument at Is) si';' joij' 
prtsent. 9, 18 17. 

Mr. Leach and Mr. Jeffray for the Heirs of «e*rt 
Entail ; Sir S. Romilly and Mr. Cranstoun for the 
Trustees; Mr. Moncrief for the Tenants. 

Lord Eldon (C.) Your Lordships* attention has Judgment 
been called, in the discussion of the various cases "y^»^**^* 
which are in controversy between the Heir of Entail^ 
the present Lord Wemyss, and the executors and 
disponees in trust of the late Duke of Oueensbeny5 
and the several tenants, either by particular action 
or otherwise, who may be represented as having 
interests in the questions under your Lordships' 
consideration, to the decision of cases which may, 
I think, be represented as cases of considerable 
difficulty ; but I am sure they may be represented as 
cases of importance, at least, altogether unexampled 
by any that have fallen within my observation in 
the course of my professional life. 

My Lords, When I so state the points to your 
Lordships which are now under consideration, I 
am impressed undoubtedly with the notion that 
this House never had a more important duty to dis- 
charge than it is called upon now to discharge. The 
consequences of your Lordships* decisions upon these 
causes^ to the parties immediately interested, are 
very weighty and very important. The parties in- 
terested have now at stake a property of very great 
value; but it is not only with reference to the 
value of the interest your Lordships are to decide. 
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Jaij9,i8t7. when }rDU think it proper to emnd to a d4ciii<Hl 
upon these causes } but your Lordsbipi are naw to 
establish principles of decision^ which must hi a 
great measure settle the law of Scotland, as hr as 
it has hitharto been boasidc^d as uAsatftled^ tib re- 
sist of entails ; and if, on the bn6 hand, your 
Lfordships feel any degree, if I may so eaqpreu 
myself, of judicial uneasiness in disappointing the 
dispositions niade by the late Duke of Qtieebsbenry, 
you have, on the other, to recollect tftat yovnr de- 
eisioh must afie<^t the powers and interest of etary 
owner of an entailed estate in Scotland, where 1ms 
powers and interests are not defined in exprais 
terms, and that if you can estiblish the act% 
which are now complained of as done in prejndioe 
of the entail by the late Duke of Queensberry, yoa 
may probably foe thought to establish prineipka that 
snay open to the destruction of most of the eataik 
in Scotland, not only affecting patrimonial interttti^ 
but, if we were at liberty so to view any cases 
which come before us in judgment, afiecting verjr 
much the political state of the country. Bm I put 
that out of the question. 

My Lords, We are bound, unless I misunder* 
stand this case, whenever we come to the decision 
of it, to determine what opinions we ought jodi* 
cially to adopt among those, various as they appear 
to me to be, which are stated by the lawyers, and 
delivered by the judges. The present case has thn 
circumstance belonging to it, all the present caaes^ 
I should say, have this circumstance belonging to 
them, that your Lordships have to determitie^ 
whethar the first division of the Court of Sesaion* 
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which has held most of the acts of the late Duke Joly9» isi?. 

of Queensherry, the subjects of consideration before 

your Lordships, to be utterly null and void; or bbrkt 

the second division of the Court of Session* which ^^^*^ 

has, as it appears to me, in substance and effect^ 

held those acts to hare perfect legal validify, ia 

right. 

My Lords, There are two deeds of entail, under 
which the Queensberry family claim: The one has 
been distinguished, I think, in the course of the 
discussions at the bar, by the name of the March 
or Neidpath entail ; and^ upon the construction of 
that entail, questions arise in several different cases. 
The first of those cases is that of the Duke of 
Queensberry's executore, together with a Mr. Alex^ 
ander Welsh^ who is a tenant under a lease fif a 
farm caHed Easter Harestanes ; and the questioBs 
in that case, are, jfirst^ Whether the lease gran^ 
hy the Duke of Queeusberry for a term of £fty<i> 
seven years is bad, as an alienation prohibited by 
the entail of that estate } and, secondly , Whether 
the lease is bad on account of a grassum or fine 
having been taken by the lessor ? 

My Lords, In the consideration of this case, the 
Court bebw, that », the First Division of the 
Court of Session, have thought that it was iK>t ne* 
cessary to give much of attention to the second of 
those questions, namely, whether the lease was bad 
on account of a grassum or fine having been taken 
by the lessor^ that Court being of opinion^ that a 
lease for fifty«aeven years, if granted without a 
grassum, was to be considered as being an Alienation^ 
prohibited by the deed of entaB, it being a kaae^f 
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Jdyd, 1817. more than ordinary endurance, that it did not 
"""— ^v'*-— ^ operate, as they call it, as location, but in feet 
BERRY amounted to an alienation of the property ; and if 

the Court was right in so holding upon the circum- 
stance of the duration of that lease, it becomes un- 
necessary to consider, in that particular case, the 
second question, whether the lease was bad on ac- 
count of a grassum or jfine having been taken by 
the lessor; and if your Lordships should be of 
opinion, that that lease having been granted for 
fifty-seven years, is not a lease which can be con- 
sidered as being granted according to the powers of 
the entail, when your Lordships decide upon that 
case, it will not be necessary to give attention to 
the circumstance, that a grassum or fine was paid. ; 
My Lords, Since the case was decided, however, 
as I understand the matter of fact, in the Court of 
Session in Scotland, an Additional Case, by which 
I mean an additional printed case, an additional 
representation upon the subject, has, by your 
Lordships' leave, been laid upon your table ; and 
that case contends, that, though a lease for pinety- 
sevcn years in the case of Wakefield was held by 
your Lordships some little time ago to be bad as an 
alienation, yet this lease, being for an inferior term, 
fifty-seven years, ought not to be considered as an 
alienation, and more especially as there has been 
an usage in Scotland of granting leases for fifty* 
seven years, not only by heirs of entail, but by 
proprietors of estates held in .pure fe^ ; and that 
therefore that usage, if the i>rinciples of adminis* 
tration are to be applied in these questions to the 
granters pf leases of entailed estates, is very mate^ 
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rial to be considered on the question, whether there Jolyp, I8i7« 
has been an ordinary and due administration. My ^— ^v— ' 

QUBBIfS* 

Lords, besides that, the additional case argues, that bbrrt 
a plea may be maintained for this tenant for fifty- ''*^"** 
seven years, under the statute of 1449, a statute 
which, your Lordships will recollect, sustains the 
interest of a person claiming under a lease, declar- 
ing him, as it were, to faMre a real right in lands 
as agaiqst singular successors, against any persons 
who took the estate, he paying the like duties as 
were paid to the grantor of the lease ; and it is sub* 
mitted, that that statute of 1449 would protect this 
tenant, whatever construction is put upon the deed 
of entail. My Lords, the additional case also in- 
sists, as the original case had done, that there is an 
essential distinction between a fine or grassum, and 
rent ; that taking a grassum is not diminishing rent ; 
and that therefore if this lease is not bad in point 
m duration, as the original case insisted, it cannot^ . 

be considered as invalid, in consequence of the 
original lessor having taken a fine or grassum. 

I have taken the liberty to mention to your Lord- 
ships what I consider to have been insisted upon by 
this additional case, because it will be obvious, that, 
if the tenant could be protected in this case by the 
act of 1449, the same protection may be contended 
for in other cases, and it does not appear to meth^ 
that p<Nnt was insisted upon in the Court below, to 
the extent of enabling us to determine absolutely 
and clearly what would have been the judgment of 
the Court below upon that point. My Lords, I do 
not hesitate to state to your Lordships, that I en- 
tertain an opinion upon it which I will not be con- 

• 
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jolyg^iiiT* atdered bovrever at present as deliTering in judg* 
^ * ^ menty bat I apprehend it may be made ou^ that, 
BMLKT** although the statute of 1449 has the eflfect which 
'"^^'^ it is contended in this case that it has^ gen^ 
ndly speaking, yet, it will be difficult to contend that, 
if the gimntor by an entail has not power to make 
a leasa ibr fifty-seven years (I am not now saying 
wliether he can or not m this case), the succeeding 
heir of tailzie can meet with an answer from the 
lessee of the person who went before him in the 
enjoyment of the entailed estate, under the act <^ 
1449. The act of l685 quoad hoc must perhaps 
be tdLen to be a repeal of the act of 1449> if the 
lease which is made by the heir of entail is not 
otherwise a ^ood lease, and does not otherwise give 
a valid title. I will not ferdier discuss that at this 
moment. 

My Lords^ The next case is the case of die 
Trustees of the Duke of Queensberry and the Earl 
of Wemyss, and a person of the name of WiUiam 
Murray, tenant in a farm called Whiteside. My 
Lords, with respect to this farm called Whiteside, 
whidi appears to have been let at a paKicular 
period, together with another farm called Fingland, 
and another called Flemington, I pass over at pre* 
aent, and perhaps not meaning to resume the oonsi- 
^ration of some circumstances. I pass over them, 
^because I understand it to be the wish 4>f both 
parties that such circumstances should be passed 
over, namdy, that Whiteside, Fingland, and Fle- 
mington were let together for a gross or cumulo 
rent of, I forget what sum, I think somewhere 
between 200/. and SOOL ; and that afterwards 
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tbrec ^ms h«?iag b^ore been so let together^ were ]tif§, isty. 
let ie|Hifaielj^'aiid then a Question might arise, at ' ^^'""'^ 
least a question woiikl have arisen in our ]aw, whe«> bbrrt 
ihienr the letting then separately^ though the three '^'^ 
difieretat bents cofistitUted the same quantum of 
ilsnt^ which wias resenred upon the grant of the 
lease when the three were let together, was a liettii^ 
at the oM rent? and perhaps it would be verjr 
difficult, in matter of English law> to say it was so^ 
because there is an essential difierence between one 
rent of the amount of three, and three rents of the 
amount of one, and the respective rents so con* 
stituted* I understood, however, that it was iii« 
timated, I think by Mr. Leach, that that should 
be passed over. 

The objections then in this case are, that diere 
bad been a lease granted to the tenant for fifty-seven 
years, upon which a grassum was received; that 
that lease for fifty^seven years^ upon which a gras^ 
sum wlis received, an alarm being taken about the 
validity of such leases, wua in effect renounced, and ^ 

the present lease taken ; bdt that the present lease, 
tinder the circumstances, under which it took 
efieet, was in truth nothing but a substitute lor the 
former lease, wid, betn^ a substitute for the former 
lease, and a grassum having been taken for the 
former lease, that the latter lease, a substitute fof 
the former, is also to be considered as afieded by 
the same obgections^ arising out of the foct of pay* 
meni of a grassum, as would have applied to the 
first ielwe. There ^re likewise intimations given, 
that this tenant, and that in truth all the tenants, 
trare in conspiracy with the late Duke of Queens- 

4 
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Jolyp, 1817. berry, to defeat the entail, to commit a fraud apon 
^^— — *>^*"^ the entail, a notion which I observe the Judges of 
BERRY the First Division have adopted ; and one material 

LKAiu. consideration with respect to this case I will notice 
whilst it occurs to me, is, that I think the Judges 
of the Second Division have not, fully at least, ad- 
verted to the case put upon fraud. It is, however, 
to be considered also^ whether the pleadings, such 
as they are, authorize the Courts to look at the case 
in that view : whether there are in the pleadings, 
allegations enough to authorize them so to look at 
it, whatever may be the real nature of the case, 
and especially with but few of the tenants before the 
Court. If the second lease is to be considered as a 
substitute for the first lease, and, because the first 
lease was affected by the grassum, the second lease 
must be considered as affected by the grassum, this 
case necessarily involves, in that view of it, the 
duty of considering what is the effect of grassum in 
a lease of this sort. I menticm here, too, because 
it is also a, material circumstance, not only with 
respect to this lease of Whiteside, but with respect 
to other leases, that it is insisted further, on the 
part of the tenant, that, if this lease could be af- 
fected, either upon the ground of grassum, or upon 
any other ground that operated an irritancy, yet 
that irritancy may be purged ; and that introduces 
a question into this case, which is,-— Whether the 
irritancy, which is admitted might be purged, if 
purgation of it had been sought during the life of 
the grantor of the lease, could be purged when the 
grantor of the. lease no longer exists. 
My Lords, The next case, which you have had 
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opened to you, is a case of Lord Wemyss on the July 9, isi?, 
one side, and on the other a person of the name of 
Symington, who is a tenant of a farm called Ed- berry** 
stoun. My Lords, this is a lease which was granted ^^^^^ 
by the Duke of Queensberry, in consequence of 
the doubts entertained as to his leases in general, 
by reason of the controversy in the Wakefield case. 
This is a lease by the Duke of Queensberry for 
thirty*one yiears (not under the statute of 10th 
Geoi^ the Third, which grants the power of 
leasing, under certain restrictions and limitations, 
for thirty-one years,) with this proviso, tliat if the 
Court of Session or the House of Lords shall think 
it was ultra mrcs of the Duke of Queensberry to 
grant for thirty-one years, the 'lease shall be con- 
sidered, as being a good lease for twenty-nine years, 
for twenty-seven years, for twenty-five years, for 
twenty-one years, or for nineteen years, or for the 
longest of those periods for which the Court of 
Session, or the House of Lords, should think it 
good. When this lease was granted, the Duke of 
Queensberry at the same time entered into agree- 
ments, or it was fully understood by hini and the 
tenants, that if leases for fifty-seven years could be 
efiectually sustained, they were to have such leases^ 
notwithstanding this transaction. My Lords, the 
First Division of the Court of Session found, that 
this lease (I think that was their first interlocutor) 
might be sustained for nineteen yefirs, and for 
no longer time; that it was competent to the 
Duke of Queensberry to make a lease with those 
alternate periods ; and that although it was im« 
possihle, at the moment it was executed, to de- 
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^miQii vbui, in point of eBdimnce, wm Ab 
Imff^B between tiw partinif if the kas^ was to 
hmr e m isb to be Mttkd by the Gottrt ^f Smmb^ 
i9r if the f>arties did not like (hat, by tlie Home 
of Iiorda, yet tbe Couit was of opinion anch a 
Imm WW a f09d lease^ and they would ham baaa 
diiq^opild {90 they stati^ I thinks in efiect, in their 
MiterlooHtor) to have naintained that kase ata |;aod 
JeMB for nineteen yean, if it had not been th|it tbe 
tenant bad mixtod himself with that system iof nar 
imseiMftt:* wbieh they look upon m fraud u|ion the 
.^ntail, wd that thaeefoi^, ai tbey tXfrtm it im 
Ibeir interUMeutpr^ be bad no equity to bane a leaa^ 
|»r ni(9MNteen years* My Lords, upon wbatfarticur 
Jar ground they found th%t<tbe lease would fawe base 
ffioA S^f nineteen jiwars, I am not afak to Jeans 6oas 
Ihe papers beftm ua. I take for granted they 
musA baiFe gone, in some measure, upon a notion, 
that, as upon a species of proiumpta wcduntat^ an 
beif of entail may mdke a lease for nineteen yaus 
{wbefbber witb^rassum is another question), the Doha 
of X^unsnsherry oould, in thb manni^, make a lesee 
^r nineteen years ; and it is the law of Sootland, as 
J understand it, upon this head of prasumpta 9$^ 
hmta$i that, a nineteen yeani* lease being opnaidefed 
{whether tacks of longer endurance can or cannot 
bie said ao to be) to be an act of necessary and oiv 
dhnaryndmiaisjbration, neoessaiy for the culttratioa 
of ^ land, such a lease is good, llie C!oiirk 
foems to bold that doctrine somewhat upon the 
firineiple, which tbe courts of law in England 
afqplied to leases granted by tenants in tail befoia 
the sftatutns idioui their leases. The ^ouits in Scot- 
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kndy I underBttnd, held die nineteta yesrs^ iMse Jolf 9, IB17, 
to be goody u of the ordiatrj enduranee^ upon the 
groonds of good poliof tnd hQ8buid«Jike menage- mekrT 
ment of the estate: the Judges in England held a ''^^^^ 
lease made by a tenant in tail for a term that endured ^p. S] ^ 
beyond his life to be not ipso facte void, but 
voidable, if the heir of entail chose to have it 
avoided. My Lords, having in their first mterlocutor 
determined thsrt he had a right to a nineteen years* 
lease, tf it was not afiected by that, wbieh they 
slate, as barring the equity to hove the nineteen 
years* lease, they resumed oonsidemtion of iiie matter^ 
and, still abiding by the principle that he had^not 
any equity, they found that he ossghl have been en-^ 
titled to a twenty-one years' lease ; and they state 
tisB principle upon which they held that be might 
have been entitled to a twenty-one years* lease, 
that it was a lease of a duration according to the 
custom of the country. 

The question, therefore, my Lords, in diat casCf 
will be, whether, attendii^ to all the circumstances 
that had taken place between the Duke and the 
fesnant of Edstoun, piior to the grant of the twenty* 
cme years* lease, and attending (if die ^legations in 
the pleadings will permit you to attend) to the cir- 
cumstances that have taken place betgrnen the Duke 
and the other tenants, so as to bring them all into 
concert on the head of collusion or fraud, and at^ 
tending also to the circumstances of the uncertainty 
of the duration of the lease, until the Court, bj 
its judgment, should give certainty to that which 
was uncertain, and attending also to the obligation 
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Jaiyg, 1817. which the Dake came under, in case leases of 
''~~>^""— ^ longer duration could be sustained^ to grant leases 
BBRRT of longer duration, whether this lease ought to 

LEASES. ji^ sustained, either for nineteen years, or for 
twenty*one years, or any term under thirty-one 
years. 

My Lords, the other two cases, which relate to 
the March or Neidpath estate^ are, the cases of 
Flemington Mill and the leases of Crook. I do 
not think it necessary to take up your Lordships^ 
time in stating the particular circumstances of thoss 
cases. They do not appear to me to be df conn* 
derable moment, certainly not of value, tfaon|^ 
they may be of moment as to value to the persons 
claiming the interest, considering their aitusitioii of 
life ; but they involve likewise the pomt of grassom, 
and the question, whether there is or is not a dimi- 
nution. 

Now, my Lords, upon these cases, thus briefly 
stated to your Lords, I b^ leave, with your 
permission, for the purpose of enabling me to re* 
present to you the ideas of the First Diviston of 
the Court of Session, to call your Lordships' at- 
tention to the interlocutors that were pronounced 
by that Court. The first interlocutor pronounoed 
by the Lord .Ordinary was to this efiect: ^* The 
^^ Lord Ordinary having considered the memorials 
^' for the parties, and whole cause, repels the reasons 
^' of declarator, assoilzies from the conclusions of 
^' the libel, and decerns ; reserving to the pursuer 
'* his recourse, upon the warrandice in his tad^, 
^^ against the Duke of Queensberry and bis repre* 
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•* seDtatives, in the event if the said tack should be July 9, i8J7. 
** set aside as ultra vires of the grantor, and regu- 
" lar process brought for that effect "-^-the opera- berry^ 
tion of this interlocutor being to deny to the tenant '•^***- 
of Harestanes a right to a judgment in his favour in 
his action, and to assoilzie Lord Wemyss from that 
action of declarator ; reserving to the tenant the be- 
nefit of the warrandice against the assets of the late 
Duke of Queensberry and his representatives, in case 
the tack should be set aside as ultra vires of the 
grantor, in a regular process brought for that effect. 
They were of opinion that this tack could not be 
maintained against Lord Wemyss, and therefore 
they dismissed that action of declarator ; but there 
must be, as I understand, an action of reduction 
to get rid of the tack itself, and if, in the action 
of reduction of the tack, the pursuer should suc-^ 
oeed, then would arise the benefit of that • part of 
the interlocutor to the tenant, by which his recourse 
upon the Duke of Queensberry and his represen- 
tatives is reserved. 

This came, my Lords, in different forms before 
the whole Court ; and they likewise sustained the 
defences in the process of declarator at the instance 
of Alexander Welsh against the Earl of Wemyss 
and others, substitutes under the deed of entail^ 
and assoilzied the said defenders from the conclu- 
sions of the libel, and then remitted to the Lord 
Ordinary in the usual manner. 

My Lords, Here it is necessary for me to men* 
tion, that the Earl of Wemyss had brought an 
action of declarator against the late Duke of Queens- 
berry and the tenants of the estate, that action of 

VOL. V. Y 
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July 9, i8>7- declarator being levelled against Williain^ Duln of 

^/^—^ Qoaensbeny^ a tenant of the name of Anderton^ 

BERRT another tenant^ of the name a[ Tweeddie^ ftnether 

tenant of the name of John Marn^» maotlMr 
tenant of Uie name of Wekh, another tanmnt ef 
the name of Hutehiaon^ another tenant of the 
name of James Mnriray^ and several other tananl^ 
including the tenants of Whitesidei Fkmingtna 
Mill» Fingland^ Wakefield, and Kdatoun^ alt tenanlB 
«nd possessors of the said tailzied lands and estates, 
stating, that ^ it ought and should be foimd and 
^^ deoUnsd, fay decnse of our said Lords, diat it 
^^ was not oompetrat to, nor in the power of the 
^'said William Duke of Queensberry, to setcr 
^' grant any tacks or leases of any part of tfm efr- 
*^ tailed lands and estate before written, to endoie 
^' for any longer term or period tfaui kis own lift^ 
^^ or the life-time of the tenants modivem thereof 
^* except in terms oi^ and under the pravieieos ef 
«' the act of loth Geow IIL for encoun^g the 
^ improvement of knds in Scotland held under 
>^ settlements <^ strict entail ; nor to grant any tad[ 
^^ of the said lands and estate in consideration of 
^< fines or grassums, and thereby diminish tlis 
'' rental'' My Lords, I take the liberty to Hy 
some emphasis on these words ^^ and thereby di- 
^' minish the rental,**— because one of the OMeteon^ 
siderable questions in this cause is, whether that 
species of diminution of rental which has taken phce 
here is a diminution of rental within the meaning 
of these deeds, ^^ And that all such tacks or leases 
^^ so granted^ either for a longer peiiod than pro» 
^< scribed by the said entail (unless they ara m the 

7 . 
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^^ ierms of the act of Parliament), or upon pay* Jiilyg, isi?. 

^* melit of grastums by the tenant, are void and 

^ uMf and shall be of no force or eflfect in prejudice bbrry 

^ of the pursuer, as heir of the entail aforesaid^** ^^^^' 

The Court of Session having sustained the interlo*- 

cutor of the Lord Ordinary which assoilzied Lord 

Wemyss firom the action of declarator^ it dien goes 

on to say, " that with respect to the process of de- 

*^ darator at the instance of the Earl cf Wemyss 

^ against the late Duke of Queensberry and Jc^n 

^ Anderson, and others, tenants of the tailzied 

^ lands and estate of Queenriberry and others, the 

^> Lords remit the process to the Ordinaiy, to heaf 

<^ parties on the conclusions of the same as appli-* 

^^ cable to the cases of the several defenders^ and to 

^ do therein as he shall see just** 

My Lords, Such being the judgment in the case 
0f Easter Harestanea, I have only again to repeat, 
in one short word, that it appears to me, that the 
Court have decided that case purely upon the length 
and duration of the fifty-seven years* term. There 
.can be no doubt however, when you look to theprin«« 
piples upon which the Court have proceeded in the 
0ther cases, that if it had been necessary for them to 
have decided upon the point of grassom, the First 
IXvision of the Court would have held that the taking 
of grassum operates a diminution in the rental, and 
tibat a diminution of the rental t hereby y is a diminu- 
tion of the rental prohibited under this deed of entaiL 

My Lords, With respect to the case of Whiteside, 
theif enter more particularly in their interlocutor 
into the grounds, on which they have held that 
opinion wbidi I have last stated ; and as there is 

Y S 



QUEEirS- 
BP.RRY 



312 CASES IN THE HOUSE OF LORDS 

July 9, 1617. some little difference^ I think, between the interlo- 
cutor of my Lord Ordinary and the interlocutor of 
the Court, I think it will not be improper to state to 

LKASEs. yQUj. lordships both these interlocutors. The first 
interlocutor of the Lord Ordniary bears 4ate the 
14th day of June, 1814, and it states, "^ That having 
f« advised the condescendence and answers in the 
^ process of declarator, and also the condescendence 
^^ and answers in the process of reduction, at the in- 
^^ stance of the Earl of Wemyss and March against 
*^ William Murray, and whole processes, conjoins 
^^ this process with the declaratory action between 
'< the parties depending before the Lord OrditMuy, 
^^ in so far as the declarator is applicable to the pre- 
^' sent case : Finds it stated in the condescendence, 
^^ and not denied in the answers, that the whole 
'^ farms, whereof the leases are now under reduction, 
'^ were formerly let by the late Duke of Queensbeny 
*^ for fifty-seven years ; and, with an exception 
^^ stated by the defender of the lands of Flemington 
'^ and Crook, under burthen of grassums, the interest 
*' of which bore a considerable proportion to the. 
^^ yearly rent : Finds it admitted in the answers, 
<* that in or about the year 1807, many of the tenuits 
^' holding leases for fifty-seven years renounced their 
^^ leases, and took new ones for periods equal to the 
^^ terms unexpired of the old. ones, but without pay^ 
^' ing any grassums for their new leases i and tlmt 
^^ soon afterwards, the tenants of all the farms as 
^^ to which the present discussion relates, whether 
^^ they had got new leases of the nature above men- 
*^ tioned, or had continued to possess on their fifty- 
^^ seven ydtrs' leases, executed renunciations,and ac» 
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" cepted of the existing leases, for which they paid Julyy, 1817. 

" no grassums ; as also, that when the tenants re- ^^ — *^^ ' 

** nounced their former leases, and took the present berry** 
" ones, contriBLCts were entered into betwixt them and '•"^ses. 
" the Duke's commissioner, Mr. Tait, as stated in 
** the condescendence : Finds, That although it be 
*' stated by the respondent, that, depending on a 
^' contingency not explained, but said not to have 
•* existed, these contracts never were acted upon, yet 
*' they afibrd evidence to show, that the new leases 
*' were, with the exception of the term of endurance^ 
a surrogatum or substitute for those which had 
been renounced: Finds, That the rents payable 
*^ under these renounced leases must, of necessity, 
^' have been, from the inconvenience and loss arising 
^^ to the tenants from the advance of money, a con- 
" sideration of the doubts of the powers of the lessor, 
^* held out in the contracts and other circumstances, 
^ have suffered a greater reduction than the amount 
^ of the interest of the sums paid in the name of 
^ grassiim : Finds, That the entail founded on by 
^* the parties in this cause contains a clause by which 
^' it 18 expressly provided and declared, that not- 
^ withstanding of the irritant and resolutive clauses 
^ above mentioned, it shall be lawful and competent 
^' to the heirs of tailzie therein specified, and their 
^ foresaids, afler the death of the said William Duke 
^' of Queensberry, to set tacks of the lands and estate 
** during their own life-times, or the life-times of the 
^ receivers thereof, the same being always set with- 
^* out evident diminution of the rental : Finds, That 
^^ the rent payable under the renounced leases, dimi* 
^^ nished as it was by the payment of grassums. 
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July 9. 1817. ^^ canoot be considered as constituting a fair rental, 

' V— ^ « such as is implied in the above clause : Finds, 

BERRY '^ That the lease under reduction, though it might 

LBAbBj. ,, Y^ supported by the first part of that clause, as 

*^ granted for the lifetime of the receiver, ia cut down 

«< by the concluding part of it, being set with evident 

^^ diminution of Uie rental : Repek the defences/ 

Your Lordships observe in this interlocutor tome 

of these are findings in a question between the pur* 

auer and this particular tenant, having nevertheless 

relation, not to the acts merely <^ this particular 

tenant, hut to the acts of all the tenants who have 

renewed their leases in like manner ; and it cob* 

eludes with what may be stated as in the j^dgBieat 

of the Lord Ordinary a proposition of law, tiiat the 

feet being — that the original lease wu gmnted fer 

the life-time of the recmver, and the feet bein^— 4iMt 

the new lease is te be considered aa a aubatitotioi 

fer the old one, the new lease is to be afieded fay the 

circumstance of a grassum being paid for the eM 

one, and that the grassum so aflfecta both the new 

and the old lease, as to operate, iNfithin tbe latent 

and meaning of this deed of entail, such aa eftet 

upon the rental, as shall amount to that dioiinution 

of the rental which is prohibited by the deed of eotaiL 

My Lords, Tliis came under the review of 1i» 

Court of Session, and they altered in some measure 

the finding. They say, '' They find, That thoentail 

^* in question contains a strict prohibition i^aiust 

Ditcd 9d/ *^ alienation ; but a permission to grant tacks of the 

tjffDcdsttu <^ said lands and estate during their own life^tiaies, 

'' ^* or the life-times of the receivers thereof, tbe aaoie 

^f being alwaya set without evident diioiiuitioa of the 
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<« rental: Find, That in .the year 1769, the ped- Jdyg. iw. 

♦< tioner*8 ftther obtained a ^ck of Whiteside for 7""^"""^ 

^^ ninetwn years^ at a rent of lOQl. for which he bbrry 

^' paid a fine or grasamn of 133/. la*. lodr (a '''^*'^- 

grassum very little azoecding a year's rent^ which 

was 109/.): '' Finely That in the year 1779^ the 

^^ petitioner*^ fttber obtained from William Dake of 

<^ Queensberry a tack of the farm of Fingland for 

^^ twenty-five ycars^ at the rent al SOl. 10s. for 

^^ which he paid a grassum of 480/. Find^ That 

^^ in the year 17B8» he renounced this lease, of which 

^^ twelve years were to run, and obtained a new lease^ 

^^ for fi%«seven years, of the said farm of Fingland, 

*^ and also of tlus farms of Whiteside and Fleming- 

<' ton, at the rent of ^661. l6s. 44^"" This 360/0 

iQs. 44. it will be in your Lordships reeolleotion, was 

the compounded amount of the three rents of Fing-^ 

landy Fleminglon, and Whiteside, with the addition 

of the ceas, ftnd rogue and bridge money, amounting 

to I \L odds, for wfakh he paid a grassum of 400/* 

this grassum bebg dedarad to be (nof declared upon 

the fiuse of the lease, but declared in a collateral 

paper and memorandum) a grassum for Whiteside 

and Fingland only. And I mention this, because a 

question arises in another case, that of Flemington, 

whether it was competent to the Court of Session^ 

or competent to the parties^ who were disputing 

before the Court of Session^ to allege that, the gras- 

aum, by force of that collateral paper, must be taken 

to be for two fonns, if it did not so appear on the 

face of the tack. They ^ find. That in the year4807 

^^ the petitiooer*a fother renounced the said tacks, 

^ and took new tadu to himaelf and som for thtir 
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<^ life-times, at the rents payable onder the tad» re^ 
*^ nounced : Find, That this current tack mtist be 
^* held merely as a^ substitute for the former ones,' 
'^ and subject to any objections, on the ground of 
^' grassum, diminution of rental, or otherwise, which 
^^ were competent against the tackrenounced : Find, 
^^ That in estimating the rents of Whiteside and 
^^ Fingland, the value of the fines or grassums paid 
<^ at the commencement of the former tacks ought 
^^ to have been added to the annual rent : Find, 
^* That this was not done, and that the new rent was 
^^ made the same as the old rent, plus the cess and 
^^ bridge-money. : Find, That this was not equal ttf 
^^ the value of the grassums taken, and therefore that 
<^ the said last tack of Whiteside and Fingland was 
^' set \^ith evident diminution of the rent, and in 
^' violation of the said clause in the entail : Andfur^ 
<^ ther find. That the conversion of part of the new 
<^ rent into . a fine or graasum of 400/. was to the 
<^ manifest prejudice of the succeeding heirs of en&il, 
^' and operated as an alienation pro tanto of the uses 
<^ and profits of the estate ; therefore, although the 
^^ said tacks in point of endurance do fall within the 
^^ permission of the entail above referred to, find that 
^^ they are struck at by the clause prohibiting aliena* 
'^ tion, as well as by the condition in the said per- 
^^ missive clause against evident diminution of the 
" rent ; therefore in the process of declarator repel 
^^ the defences, and in the process of reduction repel 
^' the defences, sustain the reasons of reduction, and 
'^ reduce, decern, and declare accordingly, so far as 
" concerns the said tacks of Whiteside and Fitig- 
.^' land ; Bat in regard no grassum appears to have 
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*' been taken for the fcrm of Flemington^ and that JoJy 9, I817. 



iC 



by the tack renounced the rent has been raised, 
^^ they so far sustain the defences in the process of bbrry 
*^ declarator**** With respect to this last proposition ^^^^^^ 
in this interlocutor, they afterwards reverse it, as 
not coming properly, before them. 

My Lords, Such being the case with respect to 
Easter Harestanes and Whiteside, as it may be pro- 
per to call your Lordships attention to every cir-i 
cumstance in a case of this great importance, the 
finding in the interlocutor with respect to Edstoun 
is in these words : ^^ The Lords having advised,** and 
so on^ ^^ Find, That a tack of the lands and farm of Oatedsd 
^' Edstoun was granted to the petitioner, to com-^ ^g|^ ^^^» 
** mence at Whitsunday, 1 792,for the period of fifty- 
'^ seven years, at the rent of 155/. 7^- for a fine or 
^^ grassum of SCO/. : Find it admitted in the peti- 
^^ tion^ that doubts having been entertained of the 
^^ validity of the above lease, the petitioner, along 
^' with most of the other tenants on the estate,** and 
your Lordships will permit me to repeat these words, 
. <* along with most of the other tenants on the estate,**' 
that the Court find as a fact, but whether that fact ^ 
is founded on sufiicient pleadings and evidence, may 
be a very difierent consideration, ^* along with most 
^* of the other tenants on the estate, renounced the 
^* said tack from and after Whitsunday, I807, and 
^' obtained a new tack at the same rent for thirty* 
*^ one years, or for several alternative periods, down 
^^ to nineteen years, according as the Duke should 
«^ be found to have powers to grant tacks under the 
^^ entail: Find, That this current tack must be' 
^ held to be merely a substitute for the former tack/ 
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My o» 1817. ^ and iobject to my objectiMis^ od the gioomi of 
""""v-""^ *• grsMuni or otherwise, which were oompetent 
BBRRT^ ^ against the tack renounoed : Find, That the con- 
LBA8B9. C4 vertion of any part oi the rent which at the time 
^^ might have been obtained for the fiurm, into a priee 
«' instantly paid, was to the manifest prgudioe of 
^^ the succeeding h^r of entail, and operated as an 
^* alienation pro tanto cf the uses and proflts of the 
** estate, and therefore find tiiat the sud tack is 
^ struck at by the clause in tiM entail prohibttin^ 
^^ alienations : Find, That in estimating what was 
'* the rent pud nnder the former lease, the fulue of 
^ the grassum paid at the commencement of tfie 
'^ former lease ought to have been added, and ttat 
'^ this not having been done^ the rent payable mider 
^ the new lease was in evident diminution of the 
** rental : Find, That the vdiole cirenmstanosa under 
^^ which the tack was granted, taken in connection 
<^ with the relative contract entered into betwaeAthe 
'* Duke of Queensberry and the petitioner and other 
*^ tenants, again to profeng the fcsdcs to fl%<-se«en 
'^ years, or even to nine^-seven years, if fouod com- 
^^ patent, together with the feet, that all the tenants 
^< renounced their tacks under sioMlar cireumataaees 
'^ and conditions nearly at the same time^ do indicate 
*^ a fixed plan on the part of the Ddce to defeat and 
^' defraud the entail as fer as possibk ; and that the 
'^ petitioner and the other tenants did lend them* 
'^ selves to, and cooperate with Uie Duke in the said 
'* fraudulent scheme : Find, That the tack in ques^ 
'^ tion, and others now before the Court, were not 
^' entered into in the fair, mtional, and husbandlike 
^^ admiaiatratbn of the estate, birt foe the piwpose 
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^ of forestalling the rents and profits thereof^ which jyiy g, 1817. 
'^ would otherwise have belonged to succeeding heirs ^^— -^v— -^ 
^' of entail^ and thereby enriching the Duke at their BBRiir'* 
^^ expense^ by enabling him to draw from the estate ^^V^' 
^ more than the value of his own liferent-interest in 
^^ the fruits of it: Find, That the permissive clause 
^ in the entail, to grant tacks for th^ life*tiaie of the 
'^ grantor or receiver^ does not bar the heir in pos- 
^ session firom granting tacks for any definite period 
^ which does not amount to alienation, and that the 
^ tack in question might therefore liave been re* 
'' stricted to the period of nineteen years, being the 
*^ period then and now most usual in the practice 
^^ of the country, and analogous to the period** (ac- 
cording to the language of this interlocutor) '^ fixed 
^^ by the statute of the 10th of George IIL when no 
^' improvements are stipulated. But in respect that 
^' the tack is otherwise objectionable on the grounds 
^* above specified, and that the tenants on that ac» 
^^ count have no claim in equity in support of their 
^' tacks, find. That the said tack cannot be restricted 
<^ to any shorter period than that for which it was 
^^ originally granted.'' Your Lordships therefore 
observe, that in this finding there are adjiidications 
of law of veiy considerable consequence : jftrstf l%at 
the oonversion of any part of the rent which at the 
time might have been obtained for the farm, into a 
price instantly paid, operated as an alienation j>ro 
ta$it0 of the uses and profits of ^ estate; and the 
question in law about it would be, whether the find* 
ing is just in law, which immediately followed this, 
namely, ^< that the said tack is struck at by the 
^^dause iu the entaU prdiibiting alienalkns ;** and 
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July 9, 1817. which, in other words, is a finding, that an estate 
^^— "V-— ^ taken at the old rent with a grassum, is the aliena- 
BBRRT^' ti^n ^f ^^^ future uses, and is an aUenation within 
LBA8ES. the meaning of the words, within the prohibitory, 

irritant, and resolutive clauses in thi» entail. 

Then they proceed to state, that the whole dr- 
cumstances under which the tack was granted, taken 
in connection with the relative contract entered into 
between the Duke of Queensberry, and the peti* 
tioner and other tenants, again to prolong the t»ck 
to fifty-seven years, or even to ninety-seven yean, if 
found competent, together with the fact, that all the 
tenants renounced their tacks under similar circiim- 
stances and conditions nearly at the same time, do 
indicate a fixed plan. on the part of theDaketo 
defeat and defraud the entail as far as possible. Tbtt 
introduces a consideration of much moment: We 
have heard of much difierence of opinion as to what 
is to be the nature of the construction to be put upon 
the words of an entail, — ^Whether it is strictisrim 
jurisy or to be a sound and reasonable conatrnction \ 
but there appears to have been no difference upod 
this point, that there may be a fraud upon the 
entail — at least in the opinions of those eminent 
lawyers, whose opinions they have stated in the 
printed cases as authority, which undoubtedly they 
are not, strictly speaking, but which are of great 
value to us, as giving us information as to what is 
considered to -be the law of Scotland. In stating 
their notions as to grassum, they make a saving, if 
the entail is defrauded^ reducing it in each case to 
the question-^what is a fraud upon the entail, a 
question extremely difficult to solve, if an heir of en- 
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tailj in Scotland may do any. thing which he is not July 9, isi?. 
prohibited from doings and he may commit a fraud 
on the entail by acts which he is not in words pro* berry^* 
hibited from doing. ^"^s"- 

' This^ my Lords, is a very material part of this in- 
terlocutor, as it api^ears to me with reference to 
some observations I shall have to make on the Duke 
of Buccleuch's case. I just refer to it now, because 
it may enable me to carry your Lordships along 
with me, when I come to state the' proceeding on 
the part of the Duke of Buccleuch, and these £xe-» 
cutors and Disponees in trust. That is a proceeding 
by the Executors and Disponees in trust, by way of 
action of declarator in the Court of Session in Scot* 
land, praying to have it found, that all the leases there 
referred to, which if I count them right, amount to 
from 290 to 300, all impeached in one action of de* 
clarator, are good and valid leasee. My Lords (the 
Court, I suppose overlooking that circumstance, or 
perhaps the print before us being inaccurate)^ it ap* 
pears that, when they held all those leases to be 
good, they have in some cases held leases, stated to 
be for j3inety-nine years, to be good. If there can 
be a fraud upon the entail, as something that is to 
be contradistinguished from a breach of the prohi- 
bition, I should submit to your Lordships, that it 
may deserve consideration, whether the Executors 
and Disponees in trust of the Duke of Queensberry, 
who as suoh are neither more nor less than his re- 
presentatives, if he was a party to that fraud, have a 
right to come into Court with an action of declara. 
tor, not making the numerous tenants parties to that 
iiuit, but praying to have it declared at their instance^ 
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J^g»i%i7- that leases granted under such and such cirfeoiK 
' v^""-^ stances are valid leases. To explain myself Bpoft 
BBRRT that : In the Roxburgh case, where we had a grantar 

of sixteen feus, and a grantee of sixteen ftuSf we had 
a case of A. and B. who were alleged to have bten 
acting, if you please so to pot it, who might be re* 
presented to be acting in fraud of the entaiL I de 
not mean to use the term fraud oflfensively; end 
where two parties only to that transaction weiw le^ 
presented to be acting in defraud of the entail, iti#aa 
very diflicult to consider one as guilty rf that finusdl^ 
and the other as not mixed in it ; but where the 
Duke of Queensbeny is the ptrty on one aide, and 
between 290 and 300 persons are partiea on the 
other side, if the leaaes of each are to be impcpdbtd 
eo the ground of concert and collusion, it seemt ftir 
to contend, ^st^ That each tenant, who is to be 
diarged as aflected by that concert and eolluakN^ 
should be diarged with it in the form of the pked 
ingsf and, #eeofMllifjf, That it should be proved against 
each in point of fact ; and it may possible be ex* 
tremely clear, I do not mj how the kct is, but it 
may possible be extremely clear, that the Duke of 
Queensberry, if you can aeparate breach of prohibit 
tioa from f^ud, and consider breach of praliibitiott 
M something diflerrat from fraud, that he might be 
engaged in a transaction which, when the whole 
dnmmstances were taken together, might be on his 
part a finaud upon the entail, but that the tenmt A* 
er the tenant B. might be able to say we took our 
leases fitirly, and in circnmstanoes devoid of all fraud, 
whatever mi§^t be the case of otlier tenants. I am 
now looking at the ground oi collusion as uncon* 
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iwcted with the eOoct of a grastum being paid on Jviyg, isit. 

may pwrtioiihr kate; bat looidng at the case as a "^-^^v— ^ 

transaction in iraud oi the entail^ the tenants^ not bbrrT* 

proved to be parties to the firand, may say we are ^^^^^ 

entitled to have oar leases sustained^ and yet those, 

who atand only in a situation in which they repre* 

sent the grantor (rf* those leases, if he was guilty of 

fraud upon the entail, they having no character but 

as faia rapresentatives, may not be authorized to call 

Upon the CSourt in an action of declarator^ to sustain 

the leases, whatever rights tenants acting fairly may 

have* 

My Lords, They have found anotlier fact, '< that 
^ the tadc in question, and others before the Courts 
^ were not entered into in the fair, ratiocial, and 
^ husbandlike administration of the estate but for 
^^ the purpose of forestalling the rents and profits 
^ thereof; ** finding in this in fitvour of a principle 
of law much contested between the parties ; thqr 
BBj^ on the one side, that the heir oi entail is tbs 
proprietor of the estate, that he is monarch of the 
estate, to use their expression (I think I shall show 
3rour Lordships that he b a limited monareh)^ and 
that he is not bound to attend to this thing osUed 
Chefoir, and the rational, and husbandlike admi^ 
nistration of the estate, and that nobody can tell 
what that is; that that principle, if sustained, 
vrould furnish a question to be tried in every case i 
and, on the other hand, it ia insisted, that the 
traant in tail, though oertainly he is not a mere 
foctor, is nevertheless bound to a fair and rational 
treatment of the estate^ g^^ng a reasonable atten» 
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Jnly g, 1817. t^on to the interests of those who are to follow him. 

^'"^^r^^^ I am not now representing my own opinion^ but 

B£^Y^ only stating the substance of the controversy. It 

LBASBs. |g contended on the ode hand, that this finding 

cannot possibly be supported ; and on the other 

handj that it is a proposition which may be well 

maintained, by looking to what is the true law with 

respect to entails. 

My Lords, This finding also supposes that the 
period of nineteen years is fixed by the statute of 
10th Geo. III. ; whea I come to call your Lurd^ 
ships* attention to that statute, perhaps your Lord- 
ships may not think that it is an accurate assump- 
tion with respect to the operation of that statute. 
Then they go on to state, ^^ that in respect that the 
^^ tack is otherwise objectionable on the grounds 
^^ above stated, and that the tenants on that account 
^^ have no claim in equity in support of their tacks, 
'^ find that the said tack cannot be restricted to any 
^' shorter period than that for which it was origi- 
^^ nally granted.'* Your. Lordships will observe, 
that here they not only determine that a lease for 
nineteen years is good, and that, if granted for 
thirty-one years, it might stand for nineteen, 
because it was within the power of the grantor to 
grant for nineteen years, but they must have taken 
this as law, that the lease may be good, though 
having an indefinite undetermined duration till dbe 
Court of Session shall say whether it is for thirty- 
one years, for twenty-nine years, for twenty-seven 
years, for twenty-five years, for twenty-one years, 
or for nineteen years*— My Lords, This seems a 
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little unnecessary, unless they were to review the July 9, 1817. 

finding in the first part of the interlocutor, because, 

if the first part of the interlocutor could be sus- bbrr? 

tained in law, it did not signify whether the lease ^*^"*- 

was for twenty-one years or for what period it was; 

but it appeal's to have been discussed, and that they 

found that the lease might have been sustained, not 

for thirty-one years, but for nineteen years, if this 

equitable ground had not been interposed. 

My Lords, With respect to the. two dther, the 
minor cases, I shall not trouble your Lordships with 
stating the different interlocutors in them. The 
case in them will be very much the same with re- 
spect to grassum ; and with respect to the questioti, 
whether there is a diminution of rent, they find the 
facts upon which the cases must be decided, and to 
which the law must be applied, as you find them 
stated in the former cases, in a great measure. I 
would represent, therefore, to your Lordships, that 
I take the First Division of the Court of Session to 
.have determined that these leases are bad, — that 
.they were ultra vires of the Duke,— that there was 
concert, — that there was collusion between the Duke 
and the tenants, all the tenants whose leases are not 
sustained, — and that there was fraud ; and that upon 
all these grounds taken together, or upon some of 
.them severally taken, the tenants were not entitled 
to haVe the benefit of their leases. And I presume 
the Court thought they had, in pleadings and other- 
wise, before them, sufficient to enable them to form 
judicially these determinations afiecting all. 

My Lords, The question in the other case, I 
mean the case with the Duke of Buccleuch^ arises 

vou V. z 
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July g» 1817. on another entail, which we have called^ in the 
^*— *^'^-— ^ course of our discussions, the Queensberry entail 
BBRRY^ I shftll bave occasion to state to your Lordabipiy 
LEAfiEfl. jjj^j there are some difierencea in the language of the 
deed of entail with respect to the March and N^d« 
path estate, and the deed of entail with respeol ta 
that estate which we call the Queensberry estate 
But I proceed now to state the nature of the pra* 
ceedings with respect to the Queensberry estate; 
because I think I am justified in saying, that the 
decision of the First Division of the Court of 
Session cannot be right, if the decision of the 
Second Division of the Court of Session is right; 
and that the decision of the Second Division ef 
the Court of Session cannot be right, if the de* 
cision of the First Division of the Court <rf 
Session is right; for, thou^ the deeds of entail 
are somewhat different in tlie circumstances, the 
principles, on which they must be determined, are 
for the nK)st part the same ; one Court, by the ap- 
plication of those principles, thinking itself at lU 
berty to cut down the leases ; the other stating, 
that the true principles, affecting deeds of entail, 
will not warrant them to hold that such leases aia 
bad. Perhaps I may be allowed to say, and if I 
am inaccurate it is not for want of attention and of 
looking into it, that I do not find in the course of 
the discussions, cither of the Bar or the Bench, 
when the cause was heard before the Second Di- 
vision, that this question of concert or coIlusioD, 
and fraud, was much discussed. Whether they 
forbore to discuss it by reason of finding any dif- 
ficulty in distinguishing between what is fraud and 
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what is matter prohibite^i or that they thought the July 9, is 17. 

nature of the pleadings did not open that view of ' v~^ 

the case, or for what other reason^ I will not say ; berry** 
^)ut it does not appear to me, that they did very ^-^ases. 
much epter into a consideration of that part of the 
case, and yet it certainly does appear, not only iq 
the papers we have before us, but in the cases we 
have had occasion to look ifito, that lawyers of great 
eminence, and great judgment too, seem to have 
thought that there was a distinction between a fair 
§nd a fraudulent use yf the power in an entail, 
9S distinguished from the doing that, which was 
prohibited or not prohibited. 

My Lords, The parties seem to have reproached 
each other in the Court below with respect to the 
delay. These charges appear to have commenced 
on the part of the Duke of Buccleuch ; and they 
likewise intimate, that there has been some degree 
of management in bringing forward, on the other 
part, particular tenants with their actions, in the 
decision of whose cases the titles under the leases 
might be more favourably attended to, than perhaps 
in other cases, which might have been selected. 
But I pass all that by, as not at all assisting us iu 
^e decision of that, which we may have now or 
))ereafter to decide upon. 

My Lords, The first proceeding which is stated 
with respect to the Buccleuch business, is the pro- 
ceeding of the Trustees and Executors of the late 
Duke of Queensberry; and it may be important 
}iere to call your Lordships* attention to the sum- 
inons. My Lords, that summons states, '^ That 
*' the late Duke of Queensberry was proprietor of 

Z 2 
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July 9, 1817. '^ all and whole the dukedom of Queensbeiry and 
"^^■^^--^^ " other places, as nearest and lawful heir of tailzie 
bkrkt ' '* and provision to the late Charles Duke of Queeoa- 
** berry ; '* stating the limitations and restrictions 
and stating the clauses prohibitory, irritant^ and 
resolutive, of a certain entail or entails: ^* That this 
"said William Duke of Queensberry, during the 
** time that he possessed the said lands and estate, 
" did, by himself, or his commissioners, factors, or 
" others properly authorized by him, grant a great 
" variety of tacks or leases of the said landd, arid 
" particularly the following ; '* And then they pro- 
ceed to state, as I before mentioned to yoiir Lord- 
ships, what, unless I am inaccurate, amount to 
about 298 leases; and I observe in page 12, of the 
summons I am now reading, that here are leases 
mentioned for 99 years. Then it states, **That 
" the said lands and estate now belong to hi's Grace 
^'Charles William Duke of Boccleuch and Queens- 
" berry, who l>as threatened to challenge the leascft, 
^' and the- possession of the tenants in the lands, in 
" [Processes of reduction and declarator, and pro- 
" cesses for removing the tenants therefrom; and 
" also to bring actions of damages against the prfc* 
" sent pursuers, as the Executors and Trustees of 
" the late William Duke of Queensberry, founded 
^^ on allegations that the said leases are void and 
" null, or at al! events are granted by the deceased 
" William Duke of Queensberry without sufficient 
" powers to grant the same, as having been re- 
" stricted by the terms of the entail or entails, and 
" the investitures under which he held the same: 
" That in consequence of those threats, the pursuers 
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^'have^also been threatened and molested by the July 9,1817. 

** tenants on the said lands and estate, who have ^""^^^ ^ 

./* made large claims against them as Trustees fore- berrt 

:?' said, for relief of the claims of the said Charles ^^'^^^ 

^^ William Duke of Buccleuch and Queensberry 

f* against them^ and for damages, in the event of his 

,'* proceeding in his threatened challenges of the said 

.<^ leases : That the pursuers, as Executors and Trus- 

** tees, are bound to recover the whole of the estate 

*^ and funds which belonged to his Grace, and to 

'^^ apply the same to the uses and purposes expressed 

-^^ in the said trust-deed ; but that, in consequence 

" of these threats, they «re prevented from proceed- 

•f^ ing in such execution of their duty, and from 

*^ winding up the a^airs committed to their manage- 

-'^ ment. And although the pursuers have oft de- 

*^ sired and required the said Duke of Buccleuch to 

* '^ desist from his threats, yet he will by no means 

;<« desist therefrom, but refuses, or delays so to do, 

.<< and continues to insist therein.** Then it prays, 

that it should be '' found and declared that the late 

;•• Duke of Queensberry had full |K)wer to grant tfie 

/^ fetaid tacks, and was no ways limited from granting 

.^^ the same, by any entail or entails or investitures 

** of the said estate.** 

My Lords, Then it prays, in the nature of an in- 
junction bill. The proceeding therefore is a pro- 
.ceeding on the part of the Executors and Trustees 
.of the Duke of Queensberry, to have each and every 
.of 290 or nearly 300 leases declared to be all valid 
against the heir of tailzie, the tenants, as I under- 
' itand, not being parties to tljese proceedings ; and 
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July 9, 1817. therefore, if the Duke of Bucclebch can be ^ken in 

^ v-^ this suit to have joined is80\6 upoh fttiy- tnatterly 

BBRRY^ either of feet or of law, tVhich thfe tenants are intet- 
LEAsBs. gg^gj jj^ sustaining ; and, if this judgment had been 
a judgment iti favour of the Duke of Btldeleudi 
upon any matter in fact or Ivlw^ bnd h^d th^refofe 
been consequentially adverse lb the Interests of th'c 
tenants, v»^ho arc no parties 16 the J3roccedings, cer- 
tainly it seems to be a matter oif great difficulty^ 
at least to a mind formed in the habits of an 
English lawyer, to know how that judgment could 
be applied as against thfe tenants. 'On the otfacfr 
hand^ it appears to me a proceeding, though hot ob- 
» jected to, I observe, a proceeding a little eittraolv 
tlinary in its nature, because, taking it that the Vs* 
nants are hot parties, the Duke of Buccteueh is 
called upOh to set up his defence, t should suppOflSe, 
as against each of these 290 or 300 leases ; and, if 
there can be a distinction made between the right! 
of the Executors and Trust-disponees of thfe latfe 
Duke, as representing the late Duke, ^nd as haViag 
no interest or title, except such interest or tide tt 
the late Duke had ; and if there be any ifoundatidn 
for the judgments, which have beert pronounded, 
as I have read them to your Lordships, of the ftrSt 
Division of the Court of Session, that this wM con- 
cert and fraud upoti the entail, it seems a singula 
thing to say, that all thiese leases should be sustained, 
not at the instance of the tenants, or such of them 
. as might have innocently maintained their leases, 
but at the instance of the Trust-disponees of the 
Duke, who, if a case of fraud of that nature can be 
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sustained^ must be afiected in their titles precisely as July 9, 1817. 
the Duke himself would be. ^— ^^— ^ 

Mjr Lords^ In answer to this, the Duke of Buc- bbrry * 
eleuch atates this : he admits that he has brought an ^^^^ 
action of reduction^ and then he states the prohi- 
bitory and irritant clauses, and so on^ and then he 
proceeds to do that which I apprehend he meant, 
whether he has sufficiently executed that purpose 
is another question, but which I apprehend he 
meant to amount to allegation, not only that this 
was ultra vires of the Duke of Queensberry, but 
that it was fraudulent on his successor, ^' the said 
" deceased William Duke of Queensberry sue* 
*• ceeded to the estate of Queensberry in the year 
^ 17709 ^^ ft^ l^eir of entail, under the foresaid deed 
^ of tailzie, and made up titles accordingly^ under 
^ tb^ conditions therein contained ; but after en* 
^ teringon the possession of the estate, he did not, 
^* as the leases gradually expired, let the lands at 
•• the just avail for the time, in terms of the en- 
^tail;** and, if your Lordships will look at the 
leases, you will see that great numbers of them 
were under treaty at the same time, " but granted 
** leases for nineteen years, below the true value, 
*^ land iti consideration of large grassums received, 
'* and after having continued this system for a 
*• jperiod of eighteen or nineteen years, during 
'* whi<*h time he had consequently drawn a grassum 
^* for the letting of every farm on the estate, not 
^* satisfied with the slower mode of again exacting 
'' grassums as the leases might periodically fall, he, 
^^ fi^6fti the desire of speedily raising a large sum of 
^ mon^ to add to his great wealth, and with the 
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JulyQ, 1817. *f view of defeating the prohibitions contained in 

' ^z ' " the said deed of tailzie, thought fit, aboat the 

BERRY*" " year 1 796, when the whole estate was then under 
LEASES. "current leases, which had been granted by . him- 

*^ self, to form a device, without waiting for the 
^* expiry of these leases, of letting of new the 
" whole estate, both for his own life, and for nine- 
^^ teen years after his decease, and also in diminu- 
*^ tion of the rental, contrary to the conditions of 
^^ the entail, but thereby to obtain immediate pay* 
** ment of large sums of money/* My Lords, 
When I come to explain the circumstances, to 
which this allegation alludes, your Lordships will 
see more distinctly what the operations of the gras- 
sums were. If the law allowed them so to operfite^ 
and if the advantage he made of the property was 
an advantage he was entitled, by the terms, of 
the entail, to make of the property, no person can 
quarrel with it ; but, when I come to sfate to your 
Lordships the circumstances and the transactions of 
the Duke of Queensberry with respect to these 
Jeases, and the effect of those transactions, your 
Lordships will see, that it is at least incumbent 
upon your Lordships to be quite sure that he had 
these powers, and that he has executed them in the 
manner in which he was authorized to execute them. 
]V|y Lords, I wish to state it in the way I am 
now doing; for I know it does not become any 
, man in a judicial situation to look at the conduct of 
the parties with reference to any other consideration 
than the legal effect of it. Therefore I dismiss all 
observation of any other kind. I consider myself 
^s having this duty imposed upon me, and (his 
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duty only, to consider what is the l^al efiect of juiyQ/isir. 
these acts, always attending to this^ that, if the law ^— -v— -^ 
pronounces it to be fraud, it must be so pronounced, bbrrt^ 
In pursuance of that device, it is alleged, his Grace ^"^sbs. 
entered into transactions with tenants of difierent 
farms on the estate, by which it was agreed, that 
the latter, upon renouncing the leases, which they 
then held, and for which they had already paid 
•large, sums of. money, should, on payment of ad-- 
.ditional large sums to the Duke, obtain new leases 
for nineteen years at the same rent as that, which 
was payable at the period of the said Duke's suc- 
cession to the estate in the year 1778, or which 
was stipulated in their said original leases, and 
/Without any regard bein^g had to the large sums of 
money, which had then been paid, his Grace or 
rhis factors authorized by him becoming bound, at 
^ the same time, to renew the said leases to the said 
tenants annually during the Duke's life, for the 
space of nineteen years from the time of his said 
renewal, without any increase in the amount of the 
,rent being stipulated. Your Lordships will be 
•pleased to give your attention to that circumstance, 
:*-— that there were grassums taken,— that the gras- 
' sums were paid on the surrender of many leases, 

• which had not yet expired, upon which leases also . 
grassums had been paid; and that at the time 

• when the leases were made for nineteen years, the 
author of the entail granted leases, not only for 

• his life-time, or nineteen years, but that the Duke 
entered into an obligation, that he would grant for 
a longer period, if it was declared lawful, and that 

8 
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^7 9, 1817. he would renew from year to year; and that the 
^-^"^^^"^ question is, Whether the lease eiisting for the 
BBRRT time ought, in point of law and equity, to be edil* 

^^^^' sidered as a lease for nineteen years ? It is stated 
in argument, that it is settled, that the statute of 
1449, as to singular successors, — if no possession 
has been taken during the life of the grantor, does 
not protect the tenants, and that therefore this en- 
gagement to renew de anno in annum left at last 
only a nineteen years* lease upon the estate $ which 
nineteen years* lease, they contend, the Duke had 
a right to let at the last moment of his lifi^ pro- 
tided there was a surrender of the former tease ; 
and that, therefore, this amounts to no more thin 
a surrender of the former lease, and a niMileea 
years* lease, subject to the question about gusssmfi* 
Then it states. That these leases were granted ib 
execution of the above-mentioned device of tkft 
a^id late Duke, and all of them are contrary tio the 
provisions of the said entail, and liable to reductiM, 
among other, for all or part of the following reS* 
sons* PrimOj Because they are not proper leasei, 
but complex contracts, conveying away the lands for 
a term of years, partly for yearly rent, but in great 
part for a ghtssum or price payable to the Duke 
. himself* Secundo^ Because they were granted for 
a space loi^r than the setter's life-time, or nineteen 
years, the obligation of renewal beiiig part of the 
contract, and elongating the terms of possession for 
which the lands virere let. Ter/M^ Because the 
leases were not let for the just avail, but for a fent 
kmolrn and intended to be inadequate, and for less 
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than thie nvail. The vaiidi^ of that liaison will J\]ly9» igit. 
de^nd npod the construction your Lordships shall 
put on the clause in the deed of entail. QuHrtdy berry 
Because they were let with diminution of the risntal '•■^•■•* 
lidtuatly existing previous to letting them^ the Duke 
having previously, by grassums^ received an addi^ 
tional rent for the lands beyond that stipulated in 
these leaiefes. 

Then, niy Lords, with respect to a tenant of 
the name of Hyslop, the summons, witii respect to 
him, contains niearly, though not exactly in the 
firame words^ all this allegation about fHauds ; and 
this case so coming before the Court as between 
the Executors and Trust-di^onees of the late Dike 
of Queensberry and the present Duke, and between 
the present Duke and one of the tenants, whose 
lease is mentioned among the 290 noticed in tfafe 
proceeding of the Executors and Trust-disponees, 
the Court of Session proceeded to consider these cases 
find the judgment, which they gave at the instance 
of the Executors of the Duke of Queensbehry, 
is to this effect. I do not know that it is necessaiy 
to trouble your Lordships with the very wofda of 
it ; but I may state, that the efie^t of it is to suii- 
tain all theise leases without exception. My L6rd!i, 
in the case of Hyslop, he sa3rs, that he has noting 
to do with the question between the Representatif^es 
t>f the Duke of Queensberry, and the present Duke 
of Buccleuch ; that he is no party to any coi(ieeft 
or collusion ; th^t he knowk nothing about it ; duct 
the oply question he has to discuss with the Bokto 
of Buccleuch^ is, whether his lease otight to be Mi- 
tained ? and I believe I i^resent the effect <tf tbe 
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Jalj 9, 1817. words of the Second Division of the Court of Seir 
'^~*v'"~^ sioh, when I say, that they were of opinion, firsts 
BBRRT*" That the taking grassum was no objection ; seam^jf^ 
LIASES. That there was no diminution of the rent, in the 
s^nse of diminution of the rent, as abstracted from 
the taking of grassum. They say further^ that 
supposing there had been no such objection as gras- 
sum ; that, according to the true construction of the 
clauserin the Buccleuch entail, if the Du^ce let at 
the old rent, he let without diminution of the rent ; 
that he was not obliged to look out for an increased 
rent; and that therefore this lease being let for 
the old rent, and the grassum being no objection, 
this is a good lease. A question arose also, in the 
course of the discussion before the Judges of that 
Court, as to the effect of the word *' dispone." 
Your Lordships will recollect, that in the Wakefield 
case (and indeed it is some consolation, after what 
we have heard of that Wakefield case, that I see it 
admitted in this case, that the Wakefield case was 
rightly determined, and that the ninety-seven years' 
lease was, according to the law of Scotland^ an aliena- 
tion), the word " alienate** occurred. In the Buc- 
cleuch case, there is no such word as the word 
" alienate.** The prohibition is a prohibition against 
disponing, — and according to the case of Stirling 
of Law against Macdowall and others, lately 
decided by the Court of Session, the word <' dis- 
'^ pone,*' it is said, is not of the same effect as the 
word " alienate ; *' that though " alienate *' would 
prohibit such leases, ^^ dispone ** would not : 
but how that question would have been settled by 
the Court, if it had been necessary to determine 
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the case of Hyslop on that point, and that point July 9, 1817. 

only, it does not appear to me that we are in- ^ v^*-^ 

formed by the account we have of the judgment ; bbrrt^ 
and therefore that judgment also has left us in this ''■a^^- 
situation^ that it is a judgment which informs us^ 
that the Judges of the First Division are altoge^ther 
wrong as to the principle which they apply in con- 
struction ; that they are altogether . wrong in their 
interpretation of the . words ^^ diminution of the 
"rental ; " that they are altogether wrong in their 
notions as to the legal effect of taking grassum ; and 
it leaves us further in this situation, that we have a 
decision prior to this, in which the Court held, 
that a prohibition to dispone was not a prohibition 
to alienate ; and in the present case we do not know 
what the judgment of the Court would have been, 
if it had been necessary to determine the effect of 
the word ** dispone.** 

Having stated to your Lordships generally the 
outline of the case, I will take leave, with your 
Lordships* permission, to draw your attention to the 
instruments, the construction of which has given 
rise to the respective judgments of the Court of 
Session, premising, in a short word, that your 
Lordships see the great consequence and the great 
importance of whatever may be your decision in 
this cause; it bears upon property included in 
between 2Q0 and 300 leases in the Buccleuch 
estate ; it bears upon property to a very large 
amount in the March estate ; it bears upon the in- 
terests of all persons, who claim under the disposi* 
tion made by the Duke of Queensberry, of bis sup- 



LBA8B8. 



3S« CASES IN THE HOUSE OF L0RP9 

July 9, 1817. posed great fortune; a decision against tbo<« 
^^— ^.^^— ^ persons, therefore, is a decision that strikes very 
BBRRT^ strongly against very large interests, which they an 
contending for : on the other hand, your JLordsbips 
are to recollect, that a decision, that will support 
their interests, is a decision that goes to cut down 
what is cpqtended on the other hand to be the abr 
solute right of the Duke of Buccleuch ; and it is 
further stated, and stated with great probabiUty of 
truth, that if a Scotch entail could be got rid of in 
eflfect by the means which the Duke of Queensberry 
has used, the present holders of most of the entailed 
estates in Scotland (I mean where there are not 
special prohibitions and special clauses about leasing)^ 
may destroy the hopes of all persons, who feel themr 
selves at this moment entitled to those estates io 
expectancy. 

My Lords, With respect to the Buccleuch entaili 
your Lordships will find the disposition and tailzie 
bears date the 25 th December, 1705^ it was registered 
in the Register of Tailzies the 21st February, 
1724, and the Books of Sessions, 17th June, 1724» 
The recital of this is in these terms : ^' Forasmuch 
^^ as we having considered the state and condition 
^^ of James Earl of Prumlanrig, our eldest Infill 
^^ son, are fully Qonviqced of his weakness of mind 
^^ and unfitness to manage our estate, or represent 
^^ us in our dignities and in our said estate, and 
^ being well resolved to leave no place for any 
^* question concerning the said James Earl of Drum? 
^ lanrig his condition and capacity after our .der 
^ cease, for preventing all process or arbitrement on 
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'^ that subject^ or on the succession to our honours July 9, isir. 

'* and estates^ and also for preventing the snares diat ' >^— — ^ 

^' may be laid for the said James Earl of Drumlan- bbrrt*" 
*' rig, to the visible prejudice of our estate and fa- '•«a«»»* 
^^ mily ; therefore, and for the other weighty causes 
^' and good considerations us moving, we have 
'^ thought fit (with and under the reservations, con* 
'' ditions, provisions, limitations, restrictions, clauses 
^^ prohibitory, irritant, and resolutive, under written, 
^^ allenarly and no oyrways), to be bound and obliged 
^* to sell, annailzie, and dispone.** Your Lordships 
will recollect, it has always been contended, that 
these words have, and must have some technical 
narrow meaning, and yet you perceive the very first 
word which occurs is the word sell, which has 
certainly a definite meaning in the law of England, 
and in the law of Scotland, and yet it is here un- 
questionably applied to a gratuitous deed, ^' to sell, 
^^ annailzie, and dispone, like as we by these pre* 
^' sents, sell, annailzie, and dispone.** 

Then the deed states the institute and substitutes, 
reserves life-rents, provides an annuity for James 
Earl of Drumlanrig, creates an obligation for the 
payment of the entailer's debts, and the powers re* 
served to him ; and then there is this clause, '* That 
V notwithstanding the right of fee of the said whole 
^ earldome, lands, baronies, and others above speci* 
^^ fied, be devolved and secured by this present dis* 
^^ position and tailzie, in favours of the said Lord 
^^ Charles Douglas and his foresaids, and the other 
'^ heirs of tailzie above mentioned, yet it shall be 
^^ lawful for us to contract debts which shall affect 
'^ the said Lord Charles Douglas, and the heirs of 
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Ja]y9,i8i7. ^^ tailzie, and the foresaid tailzied estate, in the 

' ' «^ same manner as if they were consenting with us 

BBRRY '' in the several bonds, contracts^ obligations, dif- 

LBA8XS. «f positions, or other writs whatsoever to be granted 

'' by us, or as if they were seryed heirs to us in our 
<^ lands and estates ; and also, it shall be lawful to 
^< us to sell, annailzie, and dispone the said lands 
^^ and others above and after mentioned in the whole 
" or in part, redeemably or irredeemably, for wbat- 
" soever cause, or in whatsoever manner of way;"* 
an expression which seems to intimate, that the 
author of this deed, when he uses the words ^ sell, 
*^ annailzie, and dispone in whatsoever maniier 
^^ of way/ must have had in his contemplation the 
different ways in which selling, alienation, and 
disponing, might be effected, ^' and to revoke, alter^ 
^^ or innovate this present disposition and tailzie, 
^^ and order of accession, in whole or in part, and 
"generally to do every other thing without consent 
^* of the said Lord Charles Douglas, and the other 
'^ heirs of tailzie, and others above and after men- 
" tioned, as freely in all respects as we might have 
^* done before the making hereof, or as if these 
" presents had never been made nor granted ; and 
•^ likewise, by the tenor hereof, it is expressly pro- 
** vided/' I am now about to state the prohibitoiy 
clauses to your Lordships : ^^ Provided. and declared, 
^^ and so to be provided and declared in the instni* 
^^ ment of resignation, charter and infcftments to 
^^ follow hereon, and in all the subsequent procura* 
• *' tories of resignation, retours, precepts of iofeft* 
^^ ments, and rights of the said estates, that it shall 
^' not be lawful to the said Lord Charles Douglas, 
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^^ and the heirs-male ^ hh body^ nor to the other July 9, 1817. 
" heirs of tailzie above mentioned,'* the very ex- ^'■*^^-~-^ 
pr^ssion in the Diintreath case, ^^ nor any of them, bkkrt 
** to sell, wadset, or dispone," not using in thfet ^*'^^*''*- 
prohibitory clause the word alienate, *' to sell, &c. 
'^ any of the aforesaid earldome, lands, baronies, 
** offices, jurisdictions, patronages, and others fore* 
^^ said, nor any part of the same, nor to grant in- 
^^ feftments of life rent or annual rent oat of the 
^ same ; " which words I apprehend contain a pro- 
hibition, which would be contained in the word 
alienate ; ^^ nor to contract debts^ nor do any other 
'' fact or deed whereby the same, or any part thtsreof,' 
^' may be adjudged, apprised, or any ways evicted 
^' from them, or any of them, except so far as they 
'' are empowered, in manner after mentioned ; nor 
•* to violate or alter the order of succession fbresaiH, 
^^ any manner of way whatsoever : and a,]s6 with 
^^ this provision, that the eldest heir^female and 
^' tailzie above specified, and the descendants of 
^' their bodies, shall exclude the younger and her 
^ descendants as heirs-portioners, and shall succeed 
^^ always without division ;" the author of this deed, 
therefore, intending as one of his purplMes, to keep^ 
the whole of the estate in one individual ; *^4|iid that 
^^ the whole heirs and descendants of their bodies 
'^ so succeeding^ shall be obliged in all time coming 
^^ upon their succession, to assume, and use, and 
^' bear, the sirname of Douj^ki^*' thereby also ex- 
pressing his anxiety that it should be a Douglas, 
^' and the title, designation, and arms of the family 
'* of Queensberry, as their own proper sirname, 
^^ title, and designation ; and that the said Lord 
VOL. Y. 2 a 
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Julys, 1817. ^^ Charles Douglas^ nor the other heirs of tailzie 
^^^^v^-"^ ^< above specified, shall not set tacks nor rentals of 

QUEENS- , * 

BERKY ^^ the said lands for any longer space than the setter's 

** life-time, or nineteen years/* ** Shall not set 
^^ tacks or rentals ; '' rentals may be represented to 
your Lordships as a species of tack held by what 
are called in Scotland^ Kindly Tenants, who usually 
pay, if not always, what is called entry-money, 
^^ and that without diminution of the rental, at the 
** least at the just avail for the time/* Here the 
words, ^' the rental,** cannot mean the same thing 
as the word rentals used before, but it means rent; 
I take notice now, that it has been insisted^ that this 
clause itself shows, that it was lawful to take 
grassums, because it is said, you shall not set tacks 
nor rentals of the said lands tor any longer space 
than the setter*s life-time, or for nineteen years, and 
that without diminution of the rental ; then they 
say, if you set a rental, taking what they call entry- 
money, you cannot set a rental of that sort without 
a diminution of the rent, if taking grassum is dimi- 
nution of the rent : Whether taking a grassum be a 
diminution of the rent, will be to be considered'by 
and by ; but this reasoning upon the application of 
the wo|ds ^^ diminution of the rental,*' to rentals, 
where entry-money is taken, has been met by ar- 
gument against it in the papers on your table. 
Then follow these words, *^ without diminution of 
** the rental, at the ieast at the just avail for the 
^^ time.** The construction the Court has put upon 
these words, and has put upon these words without 
the least expression of doubt that they rightly con- 
atrne them^ is this; they say, that it should be read 
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" without diminution of the rental, or at least at July 9, 1817. 

*' the just avail for the time," meaning that you -^ — ^ 

should take the old rent, but, if the circumstances berry*' 
of the times do not allow you to obtain the old ^»^s*^«- 
rent^ you shall at least let for the just avail at the 
time, that is, for such rent as you can reasonably 
get, and tliat you must get that by auction, or in 
some other mode. I own, I think that a little 
doubtful, because you must construe the words 
*' at least" recollecting that the word " or** is no 
part of this deed, and that the words stand, '* without 
" diminution of the rental, at the least at the just 
" avail for the time ; ** and it seems to me question- 
able whether the words "at the least at the just 
*' avail for the time," words, according to the text, 
additional to the words ^' without diminution of the 
** rental," can, according to just construction, be 
taken to introduce an alternative, although no such 
word as the word " or " is used to create an alterna- 
tive, and therefore questionable, whether those 
words are really to be considered as the Court has 
construed them, — that you shall take the rent pre- 
sently payable, or, if you cannot get that, you shall 
take such rent below that, as is the just ivail at the 
time. 

My Lords, Here I take leave to say again, as I 
took the liberty to say in the Wakefield case, that I 
cannot bring my mind to be much affected by what 
we have heard so much of at th6 Bar in this case, 
in the Wakefield case, and in others, that if you 
construe a clause of this kind, where you have these 
words, as meaning that you shall, on all occasions, 
get the rent, which is the just avail at the time, a 

2 A 2 
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July 9, 1817. court of justice must, in each case, be called upon 
to determine the fact, whether you have so acted or 
not. The answer to that is, first, if that be the 
meaning of the words, there is no more difficulty 
in construing the instrument, than if those words 
had been expressly inserted in it : — if it had been 
inserted in the instrument, that you shall get the 
rent, which is the just avail at the time, you could 
not let a lease unless you should get the rent, which 
is the just avail at the time ; and that it is inter- 
posing a difficulty of no consequence, when once 
you have established the meaning of the words to 
be the same, to say that that difficulty is imposed, 
because in each case you must meet it as well as yoa 
can. I do not believe there is a marriage-settlement 
in this part of 'the kingdom, made between year*s 
end and year*s end, in which a power of leasing it 
granted to a tenant for lif^, in which be is not under 
the condition of letting for the best rent, which can 
be got at the time ; and yet, in forty years and up- 
wards, which I have lived in the pofession, I do 
not recollect more than one or two questions at 
most, arising on such a case as that ; and there is 
but one criterion which our courts always attend to 
as a leading criterion in discussing the question 
whether the best rent has been got or not, that is, 
whether the man who makes the lease has got as 
much for others, as he has for himself; if he has got 
more for himself than for others, that is decisive 
evidence against him : the Court must see that there 
is reasonable care and diligence exerted, to get such 
rent as care and diligence being exerted, circum- 
stances mark out as the rent, likely to be produced. 
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TTien the deed proceeds, " nor to do any other July 9, is 17. 
*' fact or deed, civil or criminal, directly or indi- 
** rectly, by treason or otherwise, in any sort, berry ' 
*^ whereby the said tailzied lands and estate, or any 
*^ part thereof, may be affected, apprised, adjudged, 
" forefaulted, or any manner of way evicted from 
^^ the said heirs of tailzie, or this present tailzie in 
" order of succession thereby prejudged, hurt, or 
^^ changed ; neither shall the said Lord Charles 
^' Douglas, nor any of the said heirs of tdilzie, suf- 
^' fer the duties of ward, marriage and relief, either 
*' simple or taxed, nor the feu, blench^ and teind 
^^ duties, nor any other public burdens or duties 
'^ whatsoever, payable furth of the said tailzied 
^^ lands and estate, to run on unsatisfied, so as 
^' therefore the lands and others foresaid may be 
" evicted, apprised, or adjudged." 

My Lords, I point your attention to the last 
clause, because it shows an anxiety on the part of 
the author of this deed, not only with respect to 
other public burdens, but with respect to teinds ; 
and I think I shall be able at least to satisfy your 
Lordships, that the question, whether throwing the 
public burdens on the old reserved real is not a di- 
minution of the rental within the meaning of au- 
thors of such deeds, is at least a question, that de- 
serves a great deal of consideration before you de- 
termine it in the negative. I would illustrate that 
now, for the sake of leading your Lordships to what 
I shall say more particularly by and by. Here is 
one lease let at 3s. ; the grassum taken is above 
200/. Now, if we were, instead of considering 
those great cases which the gentlemen have adverted 
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July 9,1817. to in their arguments, to take a case of inferior 

"^ ^^—^ amount of property, the operation of this doctrine 

BERRY would appear. Your Lordships know, that by an 

act of 1G33, teinds are payable out of the estates ac- 
cording to a proportion of the rent, which is paid, 
or, as the expression is in that statute, of the rent, 
as constantly paid. Now, in the case I have stated, 
the rent, as constantly paid, is not the whole rent, 
that is paid ; that is clear enough ; but in construing 
that statute, in order to do justice, the Courts ia 
Scotland, after putting quite a different constructioa 
upon it, as we have been told, from l6S3 to 1731 
or 1732, in 1731 or 1732 said this. When we are 
valuing those teinds, we are not to value them by 
looking merely at the rent which is constantly paid, 
though such is the statute expression^ because if we 
do, the person, who has the land, may let the land 
for 3^. a-year, and may take a grassum of upwards 
of 200/. ; then, when the man, who is entitled 
to the teinds, comes, he will have two fifths, or 
some certain proportidh of 3^, What has the Court 
of Session said ? The Court of Session has said from 
1731 or 1732, this is not the rent, which is con- 
stantly paid ; and, while they arc contending that 
grassum cannot be rent, what they say is this, that 
in ascertaining what is the rent constantly paid, the 
grassum shall be taken into consideration, and that 
the 7xnt shall be, not the 3^. but the 3^. and one 
tenth, or some other proportion of the grassum that 
was paid. See what the consequence may be as to the 
diminution of the rent,if the man who is to receive 3^. 
a-year, the reserved rent, that is, the old rent un- 
der the old lease, is to have his assessment made 
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upon him, not at the rent of Ss. a-year^ but at the Joij 9,1817. 
rent of 3*. a-year, plus 10/. a-year. You may say '^-^v'^-^ 
his rent is not diminished, but then you must de- bbrrt ' 
termine this, that a man who gets nothing, is in the '•"a*"- 
same situation as if he got something ; that is the 
plain Enghsh of [i. But I mention this passage 
about teinds, because it shows that the author of this 
deed was attending to these things. 

Then with respect to the irritant and resolutive 
-clauses, it goes on thus ; That if they do not do all 
these things, or they shall, ^^ by altering and 
^^ changing the order of succession, or disponing, 
*^ selling, wadsetting, or burdening with infeftments 
^' of annual rent or other servitudes and burdens, 
*^ the said lands and others aforesaid, or any part 
^^ thereof, or by granting tacks or rentals otherwise 
*^ than as above, or by contracting debts, except in so 
^^ &r as they are empowered in manner underwritten, 
*' or by doing any other fact or deed, civil or crimi- 
*' nal, by treason or otherwise, whereby the said 
*^ lands may be burdened, evicted, fore&ulted, or 
<' adjudged ; '* then it refers to public burdens 
again, those are all to be paid : and there is a reso- 
lutive clause, evicting the estate from the person who 
does those acts. Then there is a provision, that the 
next heir shall, in such cases, succeed, the succes- 
sion opening again to the person who would have 
taken. If the father contravenes, the son shall 
succeed, '^ reserving always to the person, who shall 
<^ succeed by virtue of the contravention, the rents 
^' and profits of the said estate, until the existence 
'^ of the said nearest heir, with the burden of the 
*' payment of current annual rents and public bur- 
^* dens ; ** so that the person, who was to take the 
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July 9, 1817. estate^ you see, was to take it with the Iiid>ility to 

'^"^.^-— ^ public burdens, that is, if you were to suppose 

BKR R Y*" that persons in this part of the world would descend 

LBASB». ,Q much from their dignity as to make an entailed 

estate of 3^. a-year with a grassum of 200/., the 

roan with the 3^. would be bound to pay the public 

burdens, though he had but 3^. 

Then there is the clause, <^ That it shall be lawfol 
'^^ to, and in the power of, the said Lford Charles 
^ Douglas, and of the other heirs of tailzie above spe- 
^^ cified, whether male or female, to provide and in* 
^^ ieh their lawful spouses in competent life-rent 
^^ provisions of a part of the lands and estate, notex- 
** ceeding the sum of 1000/. sterling of yearly rent." 
Now, I beg leave to -state to your Lordships, that 
this is a clause which I think deserves more atten- 
tion, than has been given to it ; for this is an estate, 
which it was in the consideration certainly of the 
a«thor of this deed should always be such an 
estate, as would give to the spouse of a lady, 
<nr to the spouse of a gentleman, for both males and 
females arc provided for, " in competent life-rent 
<^ provisions of a part of the said- lands and estate, 
^^ not exceeding the sum of J 000/. sterling;" of 
course leaving to the heir of entail a property, that 
was useful and valuable to him, after that 1000/. 
sterling was paid to the spouse; but it is not only 
that, but ** if there shall happen to be two life-rent 
^^ provisions upon the said estate, then and in that 
^^ case the second life-rent provision, during the 
" existence of the first, shall not exceed SOOL 
** sterling ; " so that there is 1800/. if there are two. 
Then, thinking it not improbable there might be 
three, there is a third provided for, which is aot to 
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exceed 500^.; so that 2300/. may be the burdeo upon July o, i8i7. 
this estate at the same time. Now, when yxHir ^""^"^^^"^ 
Lordships come to see, that the Duke of Queens- bbrrt 
berry, when he came into possession of his estate ''^**^ 
in 1778, received an estate, which netted to him. 
about 1 1,300/. a-year ; and when, instead of letting 
that estate from time to time, with such a rise in 
the retit, as the circumstances of the country would 
enable him to get for it, he lets it at the old rent of 
11,300/., taking grassum upon grassum, three times 
over in some cases ; when you recollect that, whi^h 
I have before intimated to your Lordships, that the 
public burdens are to be assessed, not with reference 
to the rents, but to the grassums, or a proportion 
of the grassums (in odier words, that rent, and a 
proportion of grassum, are understood to be meant 
by the words ^ rent constantly paid*), you will not 
be very much surprised when I state to your Lord- 
ships^ as we are informed, tbnt that estate, whidi 
in 1778 yielded to the Duke ofQueensberry 1 1,300/. 
in the year 1817 pays to the Duke of Bilccleuch, 
provided he has not three jointresses upon it, the 
sum of 3600/. Nevertheless it is a question in law, 
and a nice question in law, whatever it may be in 
any other .view of the case, whether a rent of 
11,800/. still a nominal rent of 11,300/. a-year, the 
estate yielding only in true rent 3600/. a-year, and 
which may happen to be subject to three jointures, 
is a rent that can be at all impeached, in the sense 
of the law, for diminution ? 
. My Lords, Besides this, the heir of entail is enl« 
powered to provide the younger children of the 
marriage with a sum of 3600/. for their portions; 
5 
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Jufy (f, 1S17. 80 that he may have upon this estate, which it if 
contended may be thus let, 2300/. for jointresses, 
and 3600/. for younger children. I have pointed 

"^s^^- out all these clauses of the entails to your Lordships, 

because it does appear to me that they are very ma- 
terial. 

It may be now necessary to state to your Lord- 
ships shortly, the effect of the other entail, — the 
March and Neidpath entail. My Lords, that 
deed of entail is likewise important in some 
parts of it. That entail is dated the 12th October, 
1693, and was recorded in the books of Session 
the 3d Sept. 178I. There are, first, the clauses 
which are usually found ; and then there is a clause 
in these words: *' That it shall be always lawful to, 
*^ and entirely in the power and liber^- of, the said 
^ William Duke of Queensberry, by himself alone, 
^ at any time during his life, without consent of 
•* Lord William Douglas, or any other of the heirs 
'* of tailzie, and so on, to sell, alienate, and dispone 
^ the foresaid lands of Newlands,** and so on ; 
and then the way in which the power is given to 
«et tacks is this, ^' reserving power and liberty to 
*^ the said William Duke of Queensberry, during 
^' his life-time, to set tacks of the haill lands, baro- 
'^ nies, and others immediately above rehearsed, 
** for payment of such yearly duties, and for fuch 
♦* space and endurance as he shall think jwC Tlie 
author of this entail, therefore, reserves to himself 
the power of setting tacks as large as he pleases; 
but when he comes to give the power to others, be 
says, ^< It shall not be lawful to Lord William 
•^ Douglas, and the heirs male of his body, nor to 



ON APPEALS AND WRITS OF ERROR. 351 

'^ the other heirs of tailzie respectively above men- July 9, is 17. 

^' tioned, nor any of them, to sell, alienate, wad- 

^' set, or dispone any of the said haill lands, and bbrrt 

** so on above rehearsed ; nor to grant infeftments ''"^«•• 

^^ of life-rents, nor annual rents, forth of the same ; 

^^ nor to contract debts, and so on ; and the person 

^^ contravening is to lose his estate : But he says^ 

^^ it is expressly provided and declared, that not- 

'^ withstanding the irritant and resolutive clauses 

'^ above mentioned, it shall be lawful and compe- 

'^ tent to the heirs of tailzie above specified, and 

^^ their foresaids, after the decease of the said Wil- 

^^ Ham Duke of Queensberry, to set tacks of the 

^' said lands and estate during their own life-times, 

" or the life-times of the receivers thereof, the same 

^^ being always set without evident diminution of 

^' the rental ; and likewise, that it shall be lawful 

^' and competent to the said heirs of tailzie to grant 

^' suitable and competent life-rent provisions in fa- 

^« vour of their wives, not exceeding the sum of 

" 5000 merks of yearly ^ree rent of the said estate^ 

^' and to grant provisions in iavour of their children, 

*^ not exceeding two years* free rent of the same.** 

Your Lordships observe the expression, ^^ 5000 

^' merks of yearly free rent of the said said estate,** 

and the expression, " yearly free rent of the same," at 

the close of the paragraph. And in this deed there 

is this distinction also, that it does contain the word 

alienate in the prohibitory clause. 

Having stated this deed to your Lordships, I will 
proceed. I promised your Lordships, I fear, more 
than I can possibly perform, because it appears ne- 
cessary, in order to lay the groundwork, to call your 
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Ju)y 9, 18^17. Lordsbips* attention to the statute of iOth Geo. IIL 

^-~-^ which one of the interlocutors I have read states to 

BERiiT have fixed the term of nineteen years. My Lordi, 

i.£AsiiB ^jja^ statute recites, " That. by an act of the Parlia- 

^* ment of Scotland, made in the year J 685, en- 
*' titled. An act concerning taillies, all his Majesty's 
'^ subjects are empowered to tailzie their lands and 
^ estates in Scotland lyith such provisions and con- 
^^ ditions as they shall think fit, and with such irri- 
^^ tant and resolutive clauses as to them shall seem 
^< proper," a recital which, by the way, tends, as 
your Lordships observe, to clear up a question which 
oteiirs in all these cases, what is the efiect of insert- 
ing in these tailzies other provisions and conditioos 
than those which are expressly mentioned in the 
statutef; '* and which tailzies, when completed and 
^' published in the manner directed by the said act, 
^^ are declared to be real and effectual against pur« 
^* chasers, creditors, and others whatsoever,** a re* 
cital quite correct. Your Lordships recollect, that 
the statute of 1685 is not efiectual as against pur- 
chasers and others, unless the tailzie is registered in 
the manner directed by the said act. 

Then follow these words : ^^ And whereas many 
'^ tailzies of lands and estates in Scotland, made as 
^' well before as after passing the said act, do contain 
" clauses limiting the heirs of entail from granting 
** tacks or leases of a lodger endurance than their 
" own lives, for a small number of years only, 
" whereby the cultivation of land in that part of tliis 
*' kingdom is greatly obstructed, and much mischief 
" arises to the public." Your Lordships will see 
that expression is not common sense ; but on look- 
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tug at the original roll cf the Parltament office, it is jafy g, 1817. 
founds that this is printed with the omissioi^ of that ^-^v^-^-^ 
word, which they may very much desire to have in berry^ 
the Bttoclettch entail, the word or '* of a longer en- »'«a«»«- 
^' durance than their own lives, or for a amall qum- 
** bar of years only.*' Now, to prevent that mischief, 
it is thereby enacted, ^^ that it shall and may be 
'^ lawful to every proprietor of an entailed estate 
^* within that part of Great Britain called Scotland, 
'^ to grant tacks or leases of all or any part or parts 
^' thereof, for any number of years not exceeding 
*^ fourteen years, from the term of Whitsunday next 
^^ after the date thereof, and for the life of one per* 
^^ son to be named in snch tacks or leases, and in 
^^ being at the time of making thereof, or for the 
^' lives of two persons to be named therein, and in 
^' being at the time of making the same, and the life 
*' of the survivor of them, or for any number of 
'^ years not exceeding thirty-one years from the 
^^ term aforesaid.^ This clause, therefore, is a clause 
which enables every proprietor of an entailed estate 
to let according to this clause, whatever may be tlie 
clauses in his deed of entail ; but if he does let ac- 
cording to this clause, then, by virtue of a subset* 
quent section, he can only let under the particular 
restrictions and conditions which in such case this 
act imposes. ^' Every such lease for two lives shali* 
^' contain a clause obliging the tenant or tenants to 
'* fence and enclose, in a sufficient and lasting man? 
*^ ner, ill the lands so leased witliin the space of 
^' thirty years, and two-third p^rts thereof within 
^^ the space of twenty years, and one third part 
'^ thereof within the space of ten years, if the said 
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July g, 1817. ^^ lease shall coDtinue for such respective terms," 
^""^v*"**^ the Legislature calculating, that a lease of thirty-on6 
SBRRT. years would be about as long as two lives ; '^ and 

i.sA«B8. €€ jjjj^t every such lease for any term of years exceed- 
^' ing nineteen years shall contain a clause obliging 
^^ the tenant or tenants to fence and enclose, in like 
^ manner^ alF the lands so leased during the con* 
^^ tinuance of such term, and two third parts thereof 
'^ before the expiration of two third parts of such 
term, and one third part thereof before the expira- 
tion of one third part of such term.** Then there 
is a clause compelling the tenants to keep up the 
fences. Then there is a clause enabling every pro- 
prietor of an entailed estate, without exception, to 
grant leases of land for the purpose of building, for 
any number of years not exceeding ninety-nine 
years ; but that is followed by a clause limiting the 
number of acres he is to let for that purpose. 

Then there follows the clause '^ that the power of 
^^ leasing hereby given shall not in any case extend 
** to or be understood to comprehend a power of 
^^ leasing or setting in tack the manor-place, office- 
^' houses, gardens, orchards, or enclosures adjacent 
'^ to the manor-place.** That clause was introduced 
in consequence of what is the known law of Scot- 
land ; that although we say, in a sense, and iXi a 
strong sense, that the heir of tailzie is the absolute 
fiar and proprietor, and so on, unless so far as he is 
limited, yet it is extremely clear he is limited, 
though there are no conditions in the deed of tailzie ; 
and he is limited, as your Lordships will recollect, 
by a judgment we have had here, from letting the 
manor-house, and the lands about the house, it being 
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understood that it shall be kept up, and shall not be juiy g, 1817. 

let Then there follows these words : " That all ^ v— ^ 

^^ leases made or to be granted under the authority bbrry*" 
*^ of this act ** (for the Legislature seems determined '•«^"- 
to put this out of the question as to such leases as 
they authorized, but I cannot agree with what is said 
in another place, that because they meant to put this 
out of the question as to such leases as they au- 
thorized, therefore they put it equally out of the 
question as to all other leases), ^< shall be made or 
*' granted for a rent not under the rent payable by 
'* the last lease or sett, and without grassum, fine, 
" or foregifc, or any benefit whatsoever, directly or 
" indirectly, reserved or accruing to the grantor, 
'* except the rent payable by the lease ; and that no ' 
^' such lease shall be granted till after the end or 
" other determination of any former lease of the 
*' same premises, or that such lease, if granted for a 
^^ time certain, shall be within one year of being 
^^ determined : and that all leases otherwise granted 
^' shall be void and null ;** then it is *' provided and 
^ declared, that if any tailzie shall, either expressly 
^^ or by implication, contain powers of leasing more 
*' ample than are hereby given, the heirs of entail in 
^ possession shall be at liberty to exercise all such 
^ powers in the same manner as if this act had never 
*^ been made ;** the Legislature, therefore, autho- 
rizing us to say, that deeds of entail, if they cannot 
contain prohibitions about leasing by implication, 
may at least contain by implication powers and per- 
missions to do so. 

Now, my Lords, upon the construction of all 
these clauses taken together, this act of Parliament 



356 CASES IN THE HOUSE OF LORDS 

July g, 1817* says, that if a lease is for more than nineteen ycan^ 
^ - ' such and such things shall be done ; and I appre* 
BBRiiT hend the meaning of this act is this, that if you do 

"^*"" things beyond your power of leasing, whi<di, being ' 
beyond your power of leasing, you can do only by 
the authority of this act, that every thing you so do 
shall be done according to this act. This act seems 
to me not to be the foundation of the right, if there 
be such a right, of the heir of entail to let for nine- 
teen years, unless he is specially prohibited: It 
speaks, indeed, of leases made under the authority 
of the act exceeding nineteen years, and under what 
restrictions and conditions such leases are to be 
made ; but it does not appear to be an act declaring 
that, independently of the effect of the act, any heir 
of tailzie, not specially prohibited, may niake.a' 
lease for nineteen years. It seems, however, upon 
reading this statute, very reasonable to suppose, that' 
the person who drew this act thought that theprit^' 
mmpta voluntas would give a power to graat leases ^ 
for nineteen years. 

I will now proceed to state to your Lordshtpar 
what are the actual facts of this case, always (akiog 
the liberty to repeat, I may very much mistake the 
case, but I have never been able to look at it without 
considering it as a matter of some importance, that 
the action, in which all these leases have been held 
to be good, is an action at the suit of the EbEecoton 
and Trust-Disponees of the Duke, standing in bo 
other right than that in which theDuke himself would 
have stood if he had been in Court* I proceed now 
to state what I conceive to be the facts of this case. 
It has been rqiresented to us, that the grantor of 
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this deed of entail never had let with grassums. He July 9, isi?. 
was suoceeded by bis son Charles Duke of Queens- 
berry : commissioners were appointed to manage his berrt 
estate, and it is undoubtedly the fact, and an impor- ^^^^^' 
tant fact to be recollected in the consideration of 
this case, not only that in his time leases were let, 
though for comparatively short periods,, but thiat 
they were let also for grassums, and they were not 
only let for grassums, but they were let for grassums 
by commissioners, some of whom were persojis 
unquestionably in the highest situations in the law 
in that country ; and therefore it is fit to be recpU 
lected, that those persons must either have thought, 
and I think it but fair to say that they myst have 
thought that they had power to grant such leases^ 
or that they were determined to take the chance in 
the case of a young man who might outlive all the 
' short leases they might grant. I think it is not 
proper to take it in the latter way, but that the 
Executors of the Duke of Queensberry have a right 
to the inference, that the persons who made those 
leases thought they were entitled to make those 
leases in point of law ; and I think, if they, so 
thought, that their opinions are deserving of consi- 
derable weight. 

My Lords, As I understand it, the taking ot 
grassums was discontinued before the death of Duke 
Charles in 177^» and the rental, which in 1720 had 
been about 6500/. was increased to the^um of about 
8000/. The late Duke succeeded to the estate in 
1778 ; at that time, unless I have collected the facts 
of thia case inaccurately, there were no leases for 
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/illy 9f 1817. grasBimis on the estate. My Lordi*, It hitt bMd 

' ^— ^ stated to your Lordships^ that thte Oute ttf Qt^M*- 

BBRRY^' berry went to gre4t lengths iti tutting dttWti iUl tki 
LBAiBi. timber upon the estate. 1 tjiaktt no bbkdrvMita dpM 
that; he had a right to cut iitoWn ill ihh tfcribCr 
upon the estate if he thought pr6|^r, A«d dte MM 
is to the house ; he so dealt with th6 hd|rie» I )M^ 
«ume, as he had a right to do, fbr I do not Attd tbit 
made the subject of complaint ; bilt thoiigh hb bid 
i right to cut down the whole of the timbar hpoa 
the estile^ I apprehend^ that, in point of li^> h(Mr- 
ever much he may have bKben entitled tb be rt^it- 
sented as monarch of his estite, he could hliveteiide 
no contract that would have given any plerioi i 
right to cut down that timber after his death, tfajofi^b 
he could have ^old the whole of it fbr Zd'fidOL 
now paid, and if the wood was severed from the tod 
before he died, the purchaser would baVe tbife beficifit 
of the bargain, but if it wa^ not severed from ibi 
land before he died, then he would not hive tbl 
benefit of the bargain ; and I apprehend, tbit if ifk 
had sold Wood to the amount of 30,000/. to be pttd 
de anno in annum 1000/. whatever was uncat at the 
time of his death, the person, who had so boi^ht 
that wood, could not touch a stick of it: so that if i 
person sells wood to be cut oiT an entailed estite tAet 
his death, whatever may be bis disposition to cirry hk 
prerogatives high as the monarch of the estite, fAM 
is one particular in which he cannot do so, for ht 
cannot sell wood to be cut after his death. 

My Lords, About the year 1796, there hivnug 
been a good deal of dealing in gMsHUms before^ tbb 
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Dake of Queensberry having been very well advised, July 9, isir, 
when I say very well advised^ I mean advised by a ^- 
pefrson whose advice would have considerable weight, bbrry*' 
set about leasing all the estate for grassums ; and ^»a«*"' 
until the Wakefield case disturbed the idea, which 
had been entertained, there was no further interpo- 
sition ; but at length, by a sort of act on his part, 
which I cannot represent, as far as he is concerned, 
to be an individual act with tenant A. or tenant B. 
but by an act of his, connecting himself with all 
the tenants of the estate, he made leases of the nature 
and kind, which I have endeavoured before to state 
to your Lordships, which I can now, having ex- 
amined the case pretty Accurately, state more cor- 
rectly, by dividing them into four classes of leiases. 

There were leases granted to the tenants on re- 
nunciations of tacks which were current, or to 
strangers under the burden of the current tacks, and 
with obligations in both cases to grant new leases for 
nineteen years annually during the Duke's life. 
There were leases granted where the current leases 
had actually expired under similar obligations. 
There were leases granted without an obligation of 
renewal, but where the leases then current were not 
near their naturall expiration ; and there were leases 
granted without an obligation to renew, and which 
were not granted till the previous leases had ex- 
pired. 

In the first of these classes, if the person had a 
current lease for which he had paid a considerable 
grassum, we will say at the end of nine or ten years, 
the Dilke enters into a new contract with him, and 
lets him a lease for nineteen years, taking another 
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July 9, 1817. grassufn, so that there has been a grassum paid as a 
v""^-^ consideration for the first lease, — a grassum as a 
consideration for the second le^se, besides which, 

LSAtsa. if the bargain was made with a stranger, he had, in 

order to come in, to pay a sum to the tenant in. pos- 
session for a renunciation: and in the contract there 
was an obligation to renew de anno in annum. In 
such a case as that (I am not now observing upon the 
lawfulness of it, but upon the fact), you will observe, 
that the Duke of Queensberry got one grassum when 
he let the first lease, and that, long before the second 
lease was expired, he got another grassum ; and having 
got both these grassums, he enters into an obligation 
to renew de anno in anr^um^ which, whether it was 
legal or not, is a circumstance which must be repre- 
sented as a consideration given on his part for the 
grassums, which had been so paid. 

My Lords^ I will give you examples of each class 
of leases, if your Lordships will take the trouble to 
look at them. — ^There is a lease of Crawick Mill, 
No. 69 of those that are libelled, the rent of which 
was 27/. 10^. ; tli6 consideration for this was the re- 
nunciation of the former lease for nineteen years, in 
which the grassum appears to have been 335/. pai^ 
at Whitsunday, 1796 ; and at Whitsunday, I798, a 
further grassum of 447/. 1 5#. ; so that upon that you 
observe that there are two grassums paid in the 
course of about three years, amounting to about 
700/. upon a rent of 27/. 10*. I will not trouble 
your Lordships with other instances of this class; but 
the second class was where the leases had actually 
expired, and No. 67, for instance, is a lease renew- 
able with the annual rent of 7/. IJ*. a grassum 
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being taken of 255/. Then there are leases granted Julyg* 1S17. 
without the obligation to renew; two leases, No. ^"""^v"*^ 
212 and 147, granted each at the rent of 1/. ; and berrt 
there are three grassums taken in each of these '•*^'*- 
cases ; in the first case, 63/. at Whitsuntide, 1788 ; 
18/. at Whitsuntide, I8O6; and at Whitsuntide, 
I807, 170/. 10^. making 251/. 10^.; and, in the 
second case, 103/. 48/. and 83/. making 234/. I 
have taken the trouble to put down the amount of 
the various sums paid as grassums, in order to show 
what the actual operation of this is, slating it again 
as a question, whether this is legal or not Theti, 
in the fourth class, there are three or four stated, 
and one is a lease of 1/. lis. 6d. on which the 
sum of 171/. was paid; and another is that in- 
stance, which I mentioned to your Lordships, which 
you will find to be No. 267 of the libelled leases, 
where the rent is 3^. and the grassum paid for that 
lease is 281/. 3^. ' 

My Lords, The amount of the several sums^ 
which the Duke received in grassums, is stated very 
differently; but the result of the whole of this opera- 
tion is, that the rent, which was a free rent in 1778, 
as I before mentioned to your Lordships, according to 
the representation of the case to us, of 1 1,300/. (there 
was no rise in any instance in the Duke*s time, he tak- 
ing grassums, and not only taking grassums in all his 
leases, but receiving fresh grassums, and receiving 
those fresh grassums, as they assert, in concert with 
all his tenants), was, at the death of the Duke, 
3600/., chargeable, as your Lordships observe is 
stated by the entail, with a jointure of 1000/. if there 
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was one Lady, and another jointura of ^800/* if ibtxt 
were two, and another of 500/. if there were thsee; 
and chargeable also with 6000/. or 7000/. for chil- 
dren ; and the question then is. Whether the inter- 
locutors which I have read to your Lordships, aie 
interlocutors^ which do justice to the jiartias, stating 
their respective claims against each other. 

Now, my liords, when this case was argued hfi- 
fore the Judges of the Second Division, as I have 
already stated to your Lordships, they were of 
opinion that there was no dimif^ution of the rental 
according to the true intent and meaning of the en- 
tailj they construing the words '^ without dioiintt- 
^^ tioo of the rental, at the least at the just avail for 
^^ the time^"^ as if the words stood '^ without dimi* 
^^ Dution of the rental, cr at the least at the just 
^^ avail for the time;" and it is material to mentioa 
this, because it may be.jthe ground of aome miaap- 
prehension as to this case hereafter. Aa to ih^tp I 
understand the fact to bci and if I am mistakes in 
that I shall be glad now to be set ligfat, that that 
word *^ or*" is not inserted in the deed of tailsie. 
The Judges of the Second Division of the Court of 
Session have certainly understood the case as I vsh 
derstand it; the \Vord '< or ** is no part of tbat4Qed, 
and that therefore the clause stands thus: That the 
heir of entail is to let for fais own life-time^ or ior 
nineteen years, without diminution of the rentai^ at 
the just avail for the time. 

My Lords, Upon that part of the case^ I liave 
before taken the liberty to intimate to your Ijord- 
ships j(and I speak here with great diffidence when 
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•pf^king oa ficoteh inytrumeots), if this were an Jalfg^|8i7. 

£nglish iiiptruaiient, I c»nnot find ou( the principle, 

upon which I ufaould be entitled to insert thgt word bbrrt 

^ or," if those words were, as they are here, with- ^*^*••• 

iEHit djmiautiop of the rental, at the just avail for the 

tifne ; the very circamstance of having the words, at 

the jnst ax^ail at the time, must show that the author 

of the d^d meant something else besides *^ without 

^^ diminution of the rental.** Then does italterthat, if 

you introduce words which still make the nature of 

the Qonpluding words stronger? The question will 

be, Whether, because in many cases Ihe words 

'^ di«iinution of the t^enlal ** hajKe been held to mean 

diminution of the rental pnesently paid ; therefodne 

the words ^ diminution of the rental/* when found 

in 4 context sufficient to giiretliem a different sense, 

j^nd where there is no word creating an alternative, 

are to be taken in that sense ? I do not state that 

that diffidilty is a difficulty which cannot be got 

ofi&t\ but, speaking mopt respectfully, I cannot agree 

in that, which tbas been laid down, viz. that tliere 

cftfi be no reasonable doubt about it. 

They have fother held, that the taking grassums^ 
and I must suppose they have held, that taking 
grassums, under all the circumstances, under which 
the Duke has taken them, is not to be considered 
^ A diminution of the rental ; that the words '* di- 
^^ minution of tibe rental,** affected in their sense, 
Dr not affected in their sense by the subsequent 
words, are to be taken to mean without diminution 
of the rental presently paid ; and, if so, that they 
may not only take grassnms at the expiration of the 
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July 9, 1817. leases^ but that they may take them at regular 

^"""•^^^■^ times, calling in by renunciation those leases ; that, 

■BRRY*' calling in those leases by renunciation, they may 

LBASBs. ijjgjj ^|jj.g another grassum. The amount of the 

grassum paid appears generally to be, and I believe 

the fact is generally that it is, calculated with 

reference to the rent, and the intended endurance 

of the tack, when the lease is granted ; they hold 

that you may call it in by renunciation, and that, 

on the tenant surrendering from time to time, if 

that plan is adopted, and acted upon, there may be at 

all times a nineteen years' lease upon the estate. 

My Lords, I have before stated to yoar Lord- 
ships, that this opinion of the Judges of the Se- 
cond Division of the Court of Session is an opinioo, 
which, to me at least (I do not mean to say that it 
is not according to the law of Scotland, but that it 
is an opinion, which to mc at least) is irreconcileaUe 
to the principles, upon which the First Division had 
given their judgment ; though the circumstances are 
not exactly the same, nor the modes of considering 
them perhaps exactly the same, yet they do apply 
principles in the one case to the construction of 
deeds of entail, which are altogether different from 
those, which are applied by the other Division to the 
'. construction of deeds of entail ; and we are there- 
fore now involved in this situation, that the person, 
who has the honour to address you, most unfeignedly 
would represent that he is under the painful diffi* 
culty of coming to a determination, whether the 
Judges of the one court or the other are right in 
their decision ; and to come to the determination. 
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previously to decidingf such a question, whether, in July 9, 1817. 

a case of (his sort, you have now all the information ' v— ^ 

that you ought to have, before you should come to bbrry ' 
a decision. LSASBt. 

Now, My Lords, there is one view of this case, 
which appears to me also to have been (I mean to 
speak most respectfully) but slightly treated in the 
Second Division of the Court, and what I mean is, 
whether there is not a diminution of the rental in 
this case. My Lords, the Judges of that Division, I 
see, have said, that where an entailed estate is let 
at the rent presently payable, though the rent pre- 
sently payable may be reduced, as to the free rent 
received, very considerably by the public burdens 
and charges, yet, nevertheless, that is not a letting 
with a diminution of the rental, and, my Lords, 
I agree there may be cases, in which that doctrine 
is right ; but I do entertain a very considerable 
doubt, whether in a case, circumstanced as this 
case is, there be not occasion to consider somewhat 
more, whether the effects of these transactions is 
not, in the sense and the meaning of this entailer, 
or according to the expressions of this entailer, if 
you choose rather to have it so, a diminution of the 
rental; 

My Lords, I before stated to your Lordships that 
remarkable case of the 3^. rental, and 231/. grassum. 
I do not know how it may be in the law of Scotland, 
nor do I pretend to speak with any confidence, very 
much otherwise, but I have no conception, that if 
this was the construction of an English instrument, 
I should not be called upon to attend somewhat to 
this distinction. If I am called upon to let at the 



30fi CA^BS m TUP IK?IJJBE 9ffJ^^l>» 

Jplyp. >ai7. M rtht, and it iboaW h»ppep that, »^ Mating M 
^^— ^^-J^^ the la^t rent, public bvr|len« %re imppf^^ th« |V»- 
2e^?^ perty-tax for instance^ which the tefi^fft i$ to paf^ | 
xBA8B|. }|gye nevertheless fulfilled the obligation wbicb Ifl^v^r 
struoi^ni placed uppf> qie ; bMt t)pis case liippiitlieBd 
may be very di&r^ot, wYien you cox^e to c^poaiiJiBr) 
0^ public burdcf^s wbiph may b^r^jter \m impoiinl^ 
but public burdens acting the i^pt ^$, (he ^w^ 
H$, for instance, in this case, with re4)^t to tii^ 
texudu ; here i^ a difficulty whif^b b»s einrtainljr ia^ 
idffced irifs to tMnk, and ofit/^n to think, tbat jtbis c||^ 
wants further considieration* It is cl^r^ as I im^cv^ 
ftand the facts of the case, that frona thua yjc^ir 1^9^ 
when the statute passed aboitf teind9> dawn to li^ 
^ear 1731, the valuations wene made upna ti$i^ 9Pf 
tua} ilpnt paid, the words of the statute beings th*^ 
ithey should be chained uppn cert^i^ propartioaa of 
the refit constantly paid. My ljf>Ti%f In the ye^r 
;1732, or thereabouts^ the Caurt of iSem/Qff said, ihif 
f^not be right ; it caiwot possibly be wb^t tbe.al|k 
tvte meant by the rent constantly paid; there nw*^ 
be suph a meaning pot upon ithese word^^ as tb^ 
Justine may b^ done to ^1 parties concernefd ; an4 
therefore, if you let with ^ gra^ssuna, in Ci^tinrMiting 
what is the rent constantly paid according to the 
meaning .of that ^tute, you shftU not fay dial ihe 
n^% i:eodered is (the xent presen^Uy paid, Ih4 
you shall take ^ proportion of the gra$svm9 fU> 
oording to wh^t would have been the jsent paid ^ 
fpr that grassum, $ee. My Lords, wh^ ie the e£^ 
feet of that as to ^nt^led vC^tes. j-l&ve i|i ^ Jeaip 
let, and Jlet et ^. thi^ is the nentjcoostantly ipri4v^ 
beie isagrfiwim p^l4^9 t^^ l^e pf 93HI ifif. 
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Does the heir of tailzie recj^ive 8^, ? — No. Wbe^ July 9, ist?. 
he comes to account for the tdiids, the court says, ^*-^>r'**^ 
the grassum must be GOosi4ere4 ia ftscertainiog the bbrrt 
rent constantly paid in the sense of that statute; for ^'^^*^' 
the purpose of doing justice grassum is ren^ and we 
will therefore take a proportipQ of that 0,311. the 
grassum, and add it to the money received, the 3^. 
and you shall pay your teinds according to tbe 
amount of the rent calculated oa the addition of 
the $s. to that proportion of the grassiun. My 
Lords, I do not say whether that is anfiailzieittg 
or act, I do not say whether it is disponing or 
not, I do not say whether it is or is not diminu- 
tion of the rentsd; but this I know, that, if the Duke 
of Queend)erry could let at 3^. because he could 
maiatain that there was no diminution of die jental 
as against the heir of tMleie; and the beir of taikift, 
Mi the other band, is tp pay the biirden of teiiMk 
on a |>ro|x>rti«o of the grassum receii^ by the Dxdus, 
IB addition to ihe S^. — thereot censtantly paid or 
reserved io that heir of tailzie,«p-lhe heir of toilzie, 
unless I nsBsunderstand the matter, must have that, 
which is not worth his acceptano^ 

Now, my Lords, if you apply the diffieultios, 
v)nch arise in ttie €ase so put, iipon die 3^. isent, to 
the <2ase in all its ^^rciumstances, how 'does it vary i 
It varies only in this ; you ate struck with that way 
of putting it, when you^put it on the 3^. and ^SliL, 
--^-JMit you are not quite so much struck, when you 
jput iton the rent, which in 1779 was H,900^ 
a-year, |tnd which, ;by letting ifi this mode^ 
is r^uced, not as to that, whidb the Duke of 
ijlueensberry has ipeserved, but with reference to/tbe 
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July 9, 1817* proportion which the law takes in respect of all these 
^*— *v^ grassums, is reduced to the free rent of S600/. a-jear, 
BERRY r *— A free rent of S600/., capable of being hardened, ac- 
hWktEi. cording to the terms of the entail, with three join- 
tures of 1000/., 800/., and 500/., and with OOOOL 
for children, that deed of entail providing anxiously 
too that the heir of entail shall from time to time pay 
the public burdens! — This,my Liords, is surely a case 
of very considerable importance, — a case which re- 
quires much of consideration, before we can be quite 
convinced that all this is according to clear law. What- 
ever was the law as to teinds in IjS'^f was the law as 
to teinds before 1732, before the entails in question 
were made, and was the law in 1 6SS ; — the constroo- 
tion has been different, but the law was always the 
same, and the true construction of it was always the 
same ; and when the court put a new construction 
upon the worda ^ rent constantly paid^ as to tithes, 
they seem to have placed heirs of entail in circum- 
atatices very different from those in which they stood 
in point of interest in the entailed estate, before 
that new construction as to teinds was adopted. 

My Lords, The courts have also differed as to 
the principles on which they have construed this 
entail. — One court says, that the heir of entail is 
to be considered, as I before stated it, as absolute 
fiar of the estate, — that he is the absolute monarch 
of the estate, with this exception, that he is such, 
so far as he is not fettered ; and, when we inquire 
whether he is fettered or not, we are told that he is 
not to be fettered by implication, that he ia not 
fettered unless where he is expressly, in clear terms 
and expression^ fettered ; that there are no fetters 
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created by words, unless they are such words as Julyg^tsi?. 
that he who runs may read, and may understand ^"-^v-**-^ 
them ; that such were the terms used by a very bmry*" 
great Judge. I ask in what way the Court of Ses- x^baibs. 
sion understands the terms so used by that great 
lawyer. 

My Lords, That the heir of entail is a fiar,— that 
he is the proprietor, — that he is not to be considered 
as fettered, unless he is by express words fettered, 
and that he is not to be fettered by implication, 
IS, generally speaking, doctrine not to be questioned. 
But that all decided cases sustain, without exception^ 
these doctrines, I cannot agree, and I cannot admit 
that an heir of entail is not fettered in some way, in 
some cases, in some circumstances, otherwise than 
as he is expressly fettered. My Liords, I cannot 
find in all these papers, in any author I have had 
access to, in any book, nor have I heard from any 
mouth, that though a deed of entail contains not one 
single word, no provision whatever, against lowering 
the rent, the heir of entail can let below the last 
rent, unless in the case, in which it is impossible 
that he can get it. I should be glad to know how 
it happens that^ if it be true, according to the printed 
opinions, that if a restriction is not expressed in 
the deed of tailzie, that is a restriction that no heir 
of entail is under, they all admit, every one of them, 
that the heir of entail, if he can let for ninety-nine 
years, if he can let for a grassum, because he is not 
prohibited so to do, yet cannot let below the old 
rent, though there is no such prohibition in the 
tailzie? upon What does that rest ? There maybe, 
for aught I know, a very satis&ctory account of it. 
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JtOyg, iBij. but I hftve not seen it. Again^ with respect to tbe 
letting the tnansion-house^ and the grounds about the 
inansion-housei cannot an absolute fiair, an absolute 
proprietor of his estate, let his tnansion-house, and 
the grounds about the mansion-house? and yet, 
although there be no such prohibition in the deed of 
entail, it is cjuite clear that an heir of entail cannot 
do it. That has been decided over and over again 
in the court below and here. Then, does not all 
show, that there may be implied obligations, some 
such obligation, as requires him to attend in some 
sort, or some manner, to the intent of the author of 
the deed) beyond that by which an absolute fiar is 
bound } It is said, that an heir of entail cannot 
kt on an elusory consideration ; in short, there are 
decisions whidi authorize one to say, that wheA the 
doctrine is lekA down in the very strong terras in 
which it is, it must be taken to be a doctrine kid 
down with the exceptioA, if I may so express it, of 
the excepted cases. 

My Lords, I do know certainly that decisrion has 
gone a vety great way in limiting construction, and 
that construction has been limited in cases, in which 
one can hardly understand the principles, on whidi 
it was limited ; but I should be the last man in thcT 
world to deviate from rules, which have been laid 
down, for I look upon it, that certainty with respect 
to titles is a great deal better than even sensible 
rules of law, or sensible rules of construction. 
Speaking with all deference, I never could )iave 
consented to the decision in the Duntieath ease. 
There is no more doubt that that case was decided 
against (he meaning of the author of that *4eed. 
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aye^ atid againUt thfe eicpr^s^ioh of ibaf (ked^ thatl that Jij^y 91^ isiy. 
I aiH Manning at thid tabli^; but I will Act break in 
Upon what ha^ bi^n settled by thati^s^, fbrUKftim^ bIIIV^ 
pbrtance of abiding by what has been consideired a* «'«a»«»- 
irt&ttled law ^kn n^vef be ftspfeeent^d too forcibly. 

Next^ thy Lord^, With respect to grassutn^ let 
nft try what thei^ is of reason and consiMency in 
th(i law ai W6 hav6 beard of it, and an it idsaid t» 
te extracted fh>in the Westisbieb^ and other caMi* If 
I say to a nian> 8if> yon shall havie a leaae for niiya<- 
tcten years^ iind 3roii ^hall give die for that lease tt 
couple of thdutond pOuYids gfassuin, and 1 witt 
tfiake the ti^t M tiduth lesd than it otherwise w^auM 
ht ; it u cionieo<led> Upon (jbe authoHiy of thcM 
cii«e^> that thfe heir of msail may pnt tbe acxxW^ in 
his poetet, and make a taKd leasee Im k naspecta tho 
pem>n to rac%«^ him. But hi^tcannot say to ^e pfo» 
posed tenant^ I will make y^u a kaae at 100/. a-yeaf», 
and yoil, in^tbad of paying m^ the ttioney ttow^ 
ihall pw nKO a UH <M* a bMd for libepayitiefit >#f M 
much annnally, not ato tmty we wiii ^ot >^ it 
r^^ for the WorId> bilt^ iiirtesMl ofpayingmea gftis^ 
MA of 2000A at Itm time in to^ hMd^ ;^u HhiM 
gv^e me a bill or a bond to peiy it me «t tw^inff'^f^ 
fti«nt p&y^ttenfs, fo be ttittde M the pmiMls miMi 
tHe retienred rent is )paylA»)e $ tbi* h nt>t ^gWMfito, 
hfowever mueh like it/buft remt. ^Pay^ ttfe h^dMr^ tfie 
thing ift safe againrt Che Ittert heir of ieii«iiil i^^^^f^ me 
in future^'-'Hsccept libe benefit of ei^dit whidh I give 
yoo (the tbii% ie eflfe<ft ^ mne^ if yon had paM 
liienow^ and I bad lent y&^ 4lbe'ttik>neytepirfd, 
upon Ofe saitre credH)> tbat is not wfe^^aitottbe 
MLt ItiMr ixf entail j^bttt he> When lie etfAeeiKo 

3 
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July 9» 1817. possession, shall have the future payments. If I, an 
^"■^•v^*^ heir of entail in possession, let black acre for lOOA 
iBRRT a-year, and 1000/. paid into my pocket that mornings 

LXA8B8. ^j^^ \esLse is good, and be who succeeds to roe is to 

have only the 100/. a*year ; but if, on the same day, 
I let white acre at 100/. a-year, and desire the tenant 
not to trouble himself, but to suit bis ovirn con- 
venience, by paying the sum of 1000/. by certain 
instalments, these shall be deemed rent ; and in the 
one case the lessor is to have the whole lOOO/ , in 
the other he is not. So as to wood ; the heir in 
possession, it is said, may sell it for present pay- 
ment, or for payment at present in part, and for pay- 
ments by instalments afterwards. If the wood is cut 
down in his life-time it is well ; but the purchaser 
cannot cut a stick after the death of the heir, 
whatever he may be said to be as fiar or propne« 
tor. As to wood, the heir in possession cannot, for 
present profit to himself, dispose of future produce 
not accruing in his own time; but future produce of 
a different kind, in a sense, they say he may dispose 
of for rent payable in future, and grassum paid 
down. My Lords, I do not mean to say, that if 
the law has decidedly settled these things, we are, 
because of such observations, to disturb that, whiqb. 
is so settled ; but the question is, whether the laiT 
has so settled it, and whether it has gone so far as 
to establish that a whole estate can be dealt with in 
the manner, in which the Duke of Queensberry 
has dealt with this, provided such a large question 
is open upon the pleadings : and at least we should 
have the collective opinions of those, who best un- 
derstand the law of Scotland, the case being brought 
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before them in all the views of the case; and we Jolyg^isir. 
should not decide without the best information we '^'^"v-*— ' 
can receive from those, who can give that informa* bbrrt * 
tion, after we have ourselves stated in some degree ^^***' 
the difficulties we feel upon the subject. 

My Lords, It is said that there has been a practice 
in the case of the King and Church as to taking 
grassums, and I agree there has been, when the 
practice can hardly be said to have been according to 
law. There has been a constant struggle between the 
persons holding crown lands and church lands, and 
the Legislature both in England and Scotland, the 
Legislature interposing from time to time against 
the non-observance of law as to such property. It 
must be admitted, however, that grassums, in cases 
of such property, have received much countenance 
in the administration of law. How &r that fact 
shall weigh in decision upon the powers of an heir 
of entail, or fix his obligations, is^matter much to 
be considered. ^ 

About the year l685, it will be found, I think, 
that the leasing in Scotland extended only to very 
short periods; with respect to grassums, when they 
were first taken by heirs of entail, we have not 
much information. — Under this entail, I apprehend, 
not for some years after it was made,— not before, I 
think, 1720 ; — and that the practice should grow 
into use in this and other entails, is not very mar- 
vellous, . when you consider, that an heir of tailzie 
in possession lets the lands perhaps only for eight 
or nine years ; when you again consider that, if 
any body thought proper, being lucky enough to 
know the terms, on which the lease was made, 

VOL. V. "2c 
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Joiyg* 1817. during the currency of it, to interpose, in that case 
the person who made the lease and the tenant to- 
gether might pui^ the irritancy ; when you know 
that it very frequently happens that the persons siio- 
ceeding as heirs of tailzie stand in a connection of 
affinity or obligation, which prevents their disturbing 
the acts of those in possession ; and when you see 
how this thing has crept on from time to time. But 
you must ask, on the other hand, if this be the law, 
how comes it it has not been acted upon in so many 
settled estates as there are in Scotland, with reference 
to which it has not been attempted ? Men have an 
inducement to take the last penny out of their es« 
tates, and how has it happened that this has not 
been universally done, or almost universally done? 
Can you doubt after decision in favour of the leases in 
question, that it will be universally done, unless the 
Legislature interfere, if by law it can be universally 
done } Nevertheless, we must take the law as we 
find it, be the consequences what they may. 

My Lords, I will mention also the word " dis- 
" pone *' to your Lordships here. It is very true, 
that in the entail of the Queensberry estate, the 
word ** alienate '* does not occur ; and the word 
'^ alienate *' not occurring, it is urged, that the 
Wakefield case cannot be said in terms to be an au- 
thority, unless the word ^^ dispone ** has the same 
efiect as the word " alienate/' 

It must be recollected, that in the case of Mac- 
dowalli the Second Division of the Court held, that 
the word ^^ dispone " had not the same efiect as the 
word ^^ alienate,** which shows again what may be the 
consequence of our immediate decision in tl^s case. 
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They have lately held in that case of Macdowall, July 9,1817. 
that^ because the prohibition was only against dis-- 
poning, alctiough this House might have said that, if 
the prohibition was against alienation^ you could not ''^^*•• 
let a lease for ninety-seven years, that does not extend 
to disponing ; and, therefore, they there confirmed 
a lease for 300 years. I know, my Lords, that that 
was a decision made, when there was a very consi- 
derable division of opinion in the Court. It also 
appears, that in this case a distinction has been taken 
between the words ^^ dispone" and ^^ alienate;'^ 
whether the word ^^ dispone " means the same as if 
the word was ^' alienate." It would be of the last 
importance that we should know what is the under* 
standing of all the Scotch Judges as to the word 
^^ dispone ; *' because if these ' objections about 
grassums, and so on, should fail, it will be then to 
be considered, whether the positive clause as to 
leases afiects the generic meaning, if I may so express 
it, of that word ^' dispone/* and whether, because 
particular leases are prohibited, or particular leases 
permitted in a deed, in which there is a generic 
term, a generic prohibitory term^ it shall or shall not 
have the effect of prohibiting leases, which would 
be bad vi kgis^ if not within the prohibitory clause ; 
for instance, whether if this word " dispone ** strikes 
at leases, as alienate does, it can be contended 
that, because certain leases are not permitted or pro- 
hibited by this entail, therefore this heir of entail is 
let loose from the ordinary prohibition, vi legis^ of 
letting the mansion-house and the grounds around, 
the prohibition as to elusory rents, as to extravagant 
endurance, and so on. 

2 c 2 
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Julyg, 1817, My Lords, If I were obliged to state to your 

^'~"^^— ^ Lordships, what, in my judgment, is the meaniDg 

BBRirr ^ of the word dispone, I could not express at present 

LEASES. ^ doubt, that that word dispone does as eflbctnalty 

prevent leasing as the word alienate. I know dhpooe 

may refer to the particular thing called dispoaition, 

but when it is said you are not to dispone in amf 

manner of wat^^ does not that mean expressly to 

state, that the author of that deed conceives that 

there may be dispositions of different sorts ? 

When I look into the language of statutes passed 
before and at the time of the date of this entail ; 
when I look into the language of writs and of 
writers, it appears to me to be clearly proved by the 
citations from statutes, and from writers, and from 
instruments, that an assignation or a tack is a dis- 
position, in the language of the law of Scotland ; 
this seems to me almost as clear as that I have the 
honour now to address your Lordships ; at the same 
time knowing, as I do, and have had experience of 
the talents and abilities of the Judges of Scotland, 
I am not only bound, but disposed to believe, that 
I may be in some error upon this subject, which I 
should be glad to have corrected. If this is to 
depend upon the meaning of the word dispone, 
and the interpretation to be put upon that word, at 
present certainly I think the word ** dispone " 
would as effectually bar long leases as the word 
" alienate." 

My Lords, The result of the whole is, that I 
feel it due to myself, if I may take the liberty so to 
say, when called upon to discharge so important 
and so anxious a duty as my duty in this case is ; I 
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think it due to your Lordships^ recollecting the Joljg, 1817* 
immenae consequence which must attach upon your '^~">'^*"'"*' 
judicial act, whatever may be the nature of it ; I bbrrit 
think it due to the Judges of Scotland^ whose deci- ^*^**** 
sion we are called upon in this place to review, to 
the lieges of Scotland, whose laws we are to settle^ 
not with all the advantages, which I wish we could 
have when called upon to decide on great interests in 
property; above all, having regard to what has been 
the habit of your Lordships in cases of great value as 
to Scotch estates and titles, I mean to call upon the 
Judges to consider and re-consider what they have 
stated. Upon all these considerations, I think it fit 
to advise your Lordships to remit the two Buccleuch 
cases to the Second Division of the Court of Session^ 
calling upon that Court, in your remit, to attend to 
the fact, that the action of declarator at the instance 
of the Executors and Disponees in trust, is an action 
brought by them in their character as such ; to con- 
sider what is the effect of the action being brought 
by them in their character as such, in the absence 
of so many tenants, regard being had to all the 
circumstances that are alleged in the defences, as 
circumstances of concert, and allied as acts of 
fraud upon this entail ; and calling upon them to 
settle what is the meaning of this word dispone in 
that entail ; and generally, calling upon them to 
attend to all the circumstances which belong to 
that entail, as influencing their opinion upon that 
action. I have looked with great anxiety to the 
pleadings, in order to see how, in their decision 
upon that action of declarator, or in their proceed* 
ings with respect to two or three tenants, the Court 
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can aflect all the other tenants, unless they have 
agreed to be bound by the result of these proceed- 
ings ; but upon that I am not able to form any sa- 
tisfactory opinion. It will be necessary, however, 
to remit the action of Hyslop for further conside- 
ration ; ^and, when we have the opinion of the 
Second Division of the Court of Session upon these 
remits, taking care to have the best consideration we 
can have, by calling upon the Court of the Second 
Division, in obedience to the statute, to call to their 
assistance the Judges of the First Division, that the 
Judges of the First and Second Division may together 
consider all the points, we shall then, I trust, have 
obtained such further information from the Court of 
Session, as will enable us, not only to dispose of the 
Buccleuch declarator and the case of Hyslop, but 
would enable us, if the other causes stood over, to 
determine them ; and, if the pleadings are such as 
enable us to do so, to determine, with that informa- 
tion, the rights of all persons, whether parties befiore 
the Court or not. 

My Lords, I feel, and I am sure I state my 
regret that it should be so with the utmost sincerity, 
that this tends in some measure to delay, in a case 
in which it is due to the feelings of all persons in- 
terested that there should be no delay ; but I should 
hope and trust, that in a case of this nature, in 
which the Second Division of the Court of Session, 
I observe, have interposed, in order to avoid delay, 
to give their opinion in the manner they have, that 
the Court of Session, in both Divisions, would be 
pleased to take this matter into their consideration 
immediately in their next session. My Lords, if 

1 
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they do that^ I speak for myself^ and I apeak most JqI^q, i817.. 
sincerely for myself, I believe I should be able te '^■*— v^-^ 
give my opinion upon this great and complicated bbrrt 
case, as soon as I could now satisfactorily do it; ^^^^^ 
for, although I have, I can venture to assure your 
Lordships, spent every hour which I could devote to 
4im purpose to the consideration of this case, there 
are difficulties belonging to the decision of it, which 
as yet, and I am not ashamed to confess it, I have 
not been able to overcome. If I were pressed at 
this moment to give my decision, I should give it 
according to my present judgment. But even if it 
were satis&ctory, in that state of things, to others, it 
would not be satisfactory to myself, and I avow it; 
and therefore I follow the example of my prede- 
cessors, and advise your Lordships to remit these 
Buccleuch cases, that they may be considered by 
both Divisions, and that we may have all the infor- 
mation that can possibly be procured before we 
come to a final conclusion on questions of such vast 
importance. 

Lord Redesdak^ — My Lords, attending to the 
circumstances which the Noble and Learned Lord 
has referred to, and to what he has said upon the 
subject of these causes, I will not at this late hour 
detain your Lordships long; nor should I have 
troubled you at all, if I had not understood that it 
was his wish, that, having attended the hearing of 
the appeals, I should generally state my sentiments 
upon them. I agree with the Noble and liMmed 
Lord in the manner in which he proposes to dispose 
of these cases. I conceive it to be in conformity to 
the manner in which your Lordships would dispose 
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July 9, 1817. of a case of the same description, if it arose in the 
courts in this country. For if a case had arisen in 
one of the courts in Westminster Hall, and had 

LBASBs. passed through the Court of King*s Bench and the 

Exchequer Chamber, and had come here in the 
form of a writ of error, your Lordships would have 
had the judgment of all the courts upon the sub- 
ject, and might also have had hei% the assistance of 
all the Judges to guide you in your decision ; but 
as you cannot have the same assistance in a case 
from Scotland^ and there are in the decisions of the 
two Divisions of the Court of Session points in which 
they appear to have differed in opinion, the only 
.way which your Lordships have of obtaining that 
assistance which you would have in the case of an 
English cause^ is that which the Noble Lord has 
proposed. 

It would be improper for me to enter much at 
length into the cases at. this moment; but it strikes 
my mind as most extraordinary, that those of the 
Judges of the Second Division of the Court of Ses- 
sion who have considered the terms in which the 
entail of the Queensberry estate is expressed, con« 
taining an express prohibition, '^ that the heirs of 
'^ tailzie should not set tacks or rentals of the land 
^' for any longer space than the setter's life-time, or 
" for nineteen years, and that without diminution of 
^^ the rental, at least at the just avail for the time,** 
should have put the construction which they have 
put upon these words; and that upon that con- 
struction they should have proceeded in the inter- 
locutor which they have pronounced. The interlo- 
cutor indeed has the effect of declaring, that the late 
Duke of Queensberry had the power of granting all 
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the tacks in question^ some of these tacks in ques- July 9, is 17. 
tion being certainly within the terms of the words 
of the express prohibition^ and therefore not capable bbrrt 
of being sustained, if that express prohibition does *'*^»"- 
operate to prohibit tacks of any description ; and, 
therefore, I must presume, that in the extent of the 
judgment, the Court has determined, that the word 
** dispone'* has not the effect of the word ** alie- 
^' nate : '' and although the very words of the clause 
prohibiting tacks have been distinctly argued upon, 
considered and interpreted by the Court, and their 
decision seems to have been in a certain degree 
founded upon the construction which they have 
given to those words ; yet in the extent of their de* 
cision, they must have put that clause wholly out of 
their consideration, and considered that the word 
" dispone** not being equal to the word " alienate,** 
therefore the long leases contained in the action of 
declarator are leases which may be sustained, 
because there is no prohibition to alienate. 

My Lords, With respect to the construction of 
the word ^^ dispone,** I must confess, as far as I can 
judge from the authorities stated in the printed cases, 
and in the argument at your Lordships* Bar, I cannot 
have the least doubt, that the word ^' dispone** used 
in this entail, is not used in the limited sense which 
has been supposed to be attributable to it, but has 
been used in a general sense^ superadded to the 
other words ; and that, according to all that I have 
found of authority in the law of Scotland, dispon- 
ing is a word of extended effect, including aliena- 
tion in a variety of ways in which property may be 
disposed of, and particularly in different acts of Par- 
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Jolj Q, 1817. liament clearly applying to leases of estate. I ihere- 
v^***^ fore think a prohibition to dispone mast be at least 
equivalent to a prohibition to alienate^ and strictly 
applicable to a lease. 

My Lords^ There are also particular parts of the 
deed of entail in question, which seem to me to re* 
quire a consideration which has not perhaps been 
given (as far as we can judge from the accounts we 
have had of what passed in the courts below), t^ 
those who have made the decisions which are the 
subject of appeal. If the words ^^ without dtminu' 
^* tian of the rental^ are to be so restricted^ is to 
mean without diminution of the nominal rental at 
the time of the lease grantodj which appears to have 
been the construction put upon those words in the 
Court below, the consequence as to the Queensberry 
estate will be this : That if the first person who suc- 
ceeded to the entail, and those who followed, had let 
constantly at the rent which was the reserved rent 
at the time of the entail, and which is stated to have 
amounted to between 5 and 6OOO/. a-year at the 
time of the entail, granting leases continually from 
time to time at that rent, and taking grassums, the 
effect at this time would be, that this estate not only 
would produce nothing to the heir of entail now ia 
possession, but would not produce any thing to 
answer either the charges in point of jointure which 
might have been made upon it, or the charges which, 
as provisions for younger children, might also have 
been made. 

So, my Lords, with respect to the other estate, 
the Neidpath estate, the consequence would have 
been exactly the same ; and the consequence is very 
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striking with respect to one part of the powers July 9^1 sir* 
given, that to make provisions for younger children; ^"— v^-^ 
because the power in the entail of the Neidpath berry * 
estate as to younger children, is to settle upon the *'*^^"*' 
younger children two years' net rent ; whereas, ac- 
cording to the construction put upon the words 
^' without diminution of the rental," in that entail^ 
there might have been no net rent ; and conse« 
quently the power of settling on younger children 
would amount to nothing ; and the intent of the 
author of the entail, in this respect, might have been 
wholly defeated. 

To the deed of entail of the Neidpath estate, 
there is annexed a rental of the lands as they stood 
at the time ; and to show what was the view which 
the persons who settled this estate had, the net 
rental is expressly noticed in the deed, and con- 
trasted with the reserved rents ; with an obligatioui 
as your Lordships will recollect, that all the public 
burdens, of course including the teinds, shall be dis« 
charged by the person in possession from time to 
time; and he is bound to make that discharge, 
though, according to the construction put upon the 
words *• without diminution of the rental,** there 
might be no income whatsoever to be received by 
the person in possession equal to the payment of 
those public burdens. 

The rental, speaking of the different estates, says, 
— the sum of the whole^ that is, of the rents re* 
served in the leases of the particular estates, is so 
much. Then there is deducted for feinds^ and so on, 
so much ; then the net rent is stated at so much, 
llie consequence is, that in that rental reserved 
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Jolj 9, 1817. rentS) amounting to a considerable sum, are reduced 
^■""v^^ to a net rent, very much below the reserved rent, 
BERRY and so throughout, to the end of the rental ; and it 

concludes, ** the sum of the whole foregoing rental, 
^^ contained in the preceding four pages, extends to 
** the sum of 17,002/. IS*. lOrf. Scots ;- and if yoar 
Lordships recollect what 17,002/. 13*. lOdf. Scots 
is, yout* Lordships will perceive, that at this mo- 
ment, if the estate had been constantly let at the 
same rent from time to time, there could not possi- 
bly have been any thing coming out of the estate to 
the heir of entail in possession. It appears to me, 
therefore, that it must certainly have been consi- 
dered by those who created this entail, as well as by 
those who created the entail of the other estate, that 
^^ diminution of the rental " must, in their view, 
have meant, at least, diminution of ^^ net rental.^ 
It cannot have meant simply the diminution of the 
nominal rental, because many clauses in the deed are 
founded upon the substance of the net rental ; and 
therefore a diminution of the net rental must have 
been meant to be prohibited by the deed of entail. 

The effect of what has been done with respect to 
the Queensberry estate, is unquestionably, as it tiow 
stands, to reduce the net rental to be received by 
the present possessor very considerably below the 
net rental received by the late Duke of Queensberry 
when he succeeded to the estate. 

The construction put upon the words prohibiting 
leases in the Queensberry entail, appears to me 
very extraordinary. The qualifying words are, 
^^ without diminution of the rental, at the least at 
" the just avail for the time ; *• and Uiose words have 
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been interpreted as if they were disjoined by the Jaiy9, 1817. 
word ** or/* as if the words *' without diminution ^""^ ^v^— ^ 
*^ of the rental ** were one complete jsentence ; and bbrrt 
the words^ " at the least at the just avail for the ^^^^ 
*^ time/* were another complete sentence, the one 
not connected with the other, and disjoined by the 
introduction of the word ^^ or.** There is nothing 
in the deed itself which imports that these words 
should be so disjoined, or the word '^ or,*" intro- 
duced ; and I apprehend you must take all the 
words together ; you must construe the words ^^ at 
*^ the just avail Jor the time,"* as words interpreting 
the words ** without diminution of the rental^' and 
as parts of the same sentence. And if you do so, it 
is impossible that the construction which has been 
put upon the whole by the Court of Session can be 
the just and true construction of the instrument. 
The clause must be considered either as of no avail, 
or it must be deemed to have prohibited some of the 
leases in question. 

I do not think it necessary to detain your Lord- 
ships with any further observations upon either of 
these cases, after the Noble and Learned Lord has 
made so full and accurate a statement of them. It 
appears to my mind, that it is highly important that 
the law upon the subject should be completely 
settled ; not only with reference to the particular 
cases which are in question in these two entails, but 
that all persons who are in possession of entailed 
estates in Scotland, and those who may claim after 
them, should know what the law is upon the sub- 
ject ; and I believe it will be found, that, generally, 
the effect of a decision in a particular case is much 



S86 CASES IN THE HOUSE OF LORDS. 

July 9, 1817. more important^ with a view to prevent future liti* 
""""""^^"■^ gation and future questions between other parties^ 
BBRRT than with a view to the interests of the parties 

LEASES. concerned in the particular case ; that in all cases 
it IS of more importance that the law upon the sub- 
ject should be settled, known, and well understoodi 
than what may be the effect of the decision as 
between the particular parties interested. I con« 
ceive the course proposed is highly proper, in order 
to enable your Lordships to come to a decision, 
which must, when you do come to it, operate in a 
certain degree as a legislative enactment, which can* 
not be altered without legislative enactment, as it 
may afiect other cases. I entirely concur, therefore^ 
in what has fallen from the Noble and Learned 
Lord. I do conceive, that what he has proposed is 
the only way in which your Lordships can with sa- 
tisfaction come to that decision which it becomes 
your Lordships, in your character of Judges in the 
last resort, to come to upon so important a subject 
-—so important in the future administration of the 
law, and upon which there has been in the two 
Divisions of the Court of Session so much difference 
of opinion. 



Duke of Buccleuch v Montgomery. 

JUD6MBOT, It is ordered, by the Lords Spiritual and Tempo- 
July 10, IS17. y^i jn Parliament assembled. That the said cause be 
remitted back to the Court of Session in Scotland, 
to review generally the interlocutor complained of 
in the said appeal ; and in reviewing tlie same, the 
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said Court is to have especial regard to the fact, that Jaly lo, 1817. 
this action of declarator is brought by the Executors 
and Trust^-Disponees of the late Duke of Queens- berry 
berry, as such, against the heir of tailzie, seeking 
thereby to establish unconditionally all and each 
of the numerous tacks mentioned in the summons, 
and granted by the said Duke, in the manner and 
under the circumstances mentioned in the pleadings^ 
and is not instituted by any of the persons to whom 
such tacks are granted, nor are any of such persons 
parties thereto : And it is further ordered. That the 
said Court do reconsider the defences of the said 
appellant^ and especially, Whether, in a question 
between such parties, the leases so granted, ought 
or ought not to he considered as granted in execu* 
tion of such device^ as is alleged in the said de- 
fences; and if so granted. Whether the same ought to 
be considered as granted in fraud of the entail, and are 
or are not such as ought on that account, or any other 
account appearing in the pleadings, to be held 
invalid, or not to be sustained at the instance of the 
pursuers, as representing the Duke : And in review- 
ing the interlocutor complained of, the said Court 
do particularly also reconsider what is the l^al ef- 
fect of the word *' dispone,** contained in the deed 
of tailzie of the 26th December, 1705, with refer- 
ence to tacks of lands comprised in the said deed; 
and further do reconsider what is the effect, with 
reference to such tacks, of all other parts of the 
said deed, which relate to tacks, having regard to 
the endurance of such tacks, and to the fact of gras- 
sums being or not being paid upon the granting 
thereof, or paid upon the granting of former leases. 
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July to, 1817* fttid to all other the terms and conditions upon 
^"— ^v*~^ which such tacks were made, and to the effect of 
^KKT*' such grassumSj terms, and conditions, in reducing 
LsASEs. ^^ amount of the clear rent receivable by the heir 

of tailzie, and to ail the circumstances under which 
the appellant has alleged, and it shall appear, that 
the late Duke of Queensberry granted all such tacks: 
And it is further ordered, That the Court to wfaidi 
this remit is made, do require the opinion c^ the 
Judges of the other Division, in the matters and 
questions of law in this' case, in writing; which 
Judges of the other Division are so to give and com- 
municate the same : And after so reviewing the said 
interlocutor complained of, the said Court do and 
decern in this cause as may be just. 



Duke of Buccleuch v. Hyslop. 

It is ordered, by the Lords Spiritual and Tempo- 
ral in Parliament assembled. That the said cause be 
remitted back to the Court of Session in Scotland, 
to review generally the interlocutor complained of in 
the said appeal, with reference to all and each of the 
grounds upon which the appellant has alleged that 
the tack, to which this cause relates, ought to be 
reduced, in a question between the appellant and 
the lessee, as such, after the Court shall have first 
reviewed the interlocutor complained of in the cause 
between the Duke of Buccleuch and Sir James 
Montgomery and others. Executors and Trust-Dis- 
ponees of the late Duke of Queensberry, deceased, 
in pursuance of a remit to the said Court, in the 
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said cause, of even date herewith : And it is fur- 
ther ordered, That the Court to which this remit is 
made, do require the opinion of the Judges of the berry 
other Division, in the matters and questions of law 
in this case, in writing ; which Judges of the other 
Division are so to give and communicate the same : 
And after so reviewing the said interlocutor com- 
plained of, the said Court do and 'decern in this 
cause as may be just. 



ItlELAND* 

APPEAL FROM THE COURT OF CHANCERY. 

Knatchbull and others — Appellants. 
KissANE and ethers — Respondents. 

K. HOLDING certain premises under a lease made in 176^, Feb. 25, 
for three lives at 300/. rent in 1802, obtains from G. March 2, 
tenant for life of the premises, with power of leasing '®^®- 
at the best rent^ then under age, ana in embarrassed 
circumstances, by the offer of immediate payment of a '^^^^;[ 
year's rent then due, but by the custom of tne country ""^•"^ 
hot payable till half a year after, and by a promise to 

f>lant on the premises 10,000 trees for the benefit of the 
andlord, and to make over to him those already planted, 
a new lease of the lands at the old rent, suostituting 
instead' of the two of the old lives, two young lives : — 
the lease, however, containing nothing about the trees 
. planted, and no covenant to plant the 10,000 trees, but 
only an agreement endorsed on the lease to plant them. 
The old lease still retained by K. and no trees planted 
by him; but immediately after execution of the new 
lease of 1802, he assigns that lease upon trust to secure 
& provision for a wife whom he then marries ( and soon 
VOL. V. 2D 
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after, by will, secures the proviMon iqioii och^* propartj» 
in case the lease should oe evicted. — G. after he came 
of age, accepts the rent, and gives receipts for it K. 
dies. Bill wainst his son, the widow, and her tmlees, 
by G. and bis trustees (the remainder-men ixit made 
parties) to have the new lease delivered up to be can- 
celled, as being fraudulent and void — and the bill dS^ 
missed below. But the decree rwersed by the House d 
Lords declaring that the lease, as between the lessor tfni 
lessee, was such as ought to be cancelled, but remitting 
to the Court fanelow to proceed^ with respect to rdief si 
against the widow and her trustees, as should be juft 



Bill filed, 
1807. 



OMlease. 
176&. 



rule. 



Power. 



The bill, filed in the Court of Chanoeiy ii 
Ireland, in I8O79 stated that a lease of certain lauds, 
in the county of Tipperary, was granted by cue 
MatheWy the proprietor in fee, to William Kissane, 
in 1769, for the lives of the said William Kissane^ 
and of Leonard Doharty and John Bray, and the 
survivor of themi at the annual rent of 900/. 5s» 
payable half yearly, that the lease was duly en- 
rolled, and that Kissane continued in poaaessioa 
till his deatby which happened in 1804. 

Th^ bill then stated a sale and conveyance of 
the lands in fee, in 1783, to George Goold, who, 
by will, dated 1787i devised the lands to his grand- 
son, Henry Michael Goold, for life, remainder to 
his issue male in such proportions as he should, b^ 
deed or will, appoint ; and for want of such ^ 
pointment to the testator's eldest son, with remain- 
ders over: and with a power to the said HeniT 
Michael Goold to lease for three lives, or tbir^- 
one years, to commence in possession, at the most 
improved yearly rent and without fine. The tes- 
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tator died in 1789, H. M. Goold being then of Feb. w,' 
the age of six years. ^^^^^ »* 

The IhII then stated that Henry Michael Goold — ^v— ^ 
bad been very extravagant, and had contracted '"^^^i*—- 

J - 1 ^^ 1 . 1 -. COH8IDBRA- 

debts to a large amount at a very early period of tiow, &e. 

life: that in 1802 he visited his estates in the 

county of Tipperary, and was then, while still 

under age, prevailed upon by Kissane to execute 

a new lease of the lands at the old rent, though New lease^ 

the lands had trebled in value, substituting the life '^^' 

of Elizabeth Cbadwick, then eighteen years of 

age, whom Kissane was about to marry, and the 

life of his son WtHiam Kissane, then of the age of 

sixteen years, instead of the lives of Doharty, who 

was then above sixty years of age, and of Bray, 

who was dead, though Goold was kept in ignorance 

of that fact ; the inducement held out by Kissane, ^^ 

being a promise to pay immediately a 3^ar's rent, 

which was then due, but, by the custom of the 

country, not payable till half a year after *, a pro« 

mise to plant 10,00O trees, and to make over to 

Goold those already planted. That Goold executed 

the lease without perusing it, that he had nobody 

to advise him at the time, that he was ignorant of 

fhe value of the lands, that the lease did not con« 

tain any grant of the trees on the premises, and that^ 

in point of fact, there were none pn the premises ; 

that Kissane did not deliver up the old lease, 

alleging that it was then in Dublin, and that he 

did not pay the year*s rent immediately, but only 

gave a bill of exchange for it payable forty-one 

days after date« 

The bill further stated that, the lease having 
2 D 2 
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Marriage 

tfettlement. 

Will. 



Prayer. 



Answers. 



been executed on the 2d October^ 1802, Kissane, 
in the same month and year, being then seventy 
years of age, on his marriage with the said Eliza- 
beth Chadwick, by indentures of settlement as- 
signed the lands u{K>n trust to secure a proviskn 
or jointure of 250/. a-year to the said Elizabeth, 
and by will, dated March, 1804, he devised and 
bequeathed all his property real and personal upon 
the trusts therein mentioned, charging the jointim 
on other lands, in case the said deaiised landi 
should be insufficient for the payment of it, and 
he directed his trustees to raise certain sums of 
money to make a provision for his wife in case the 
lease should be set aside. Kissane died soon after. 
The bill further stated that Goold having attained 
his age of twenty-one years in 1803, and, continu- 
ing to be embarrassed in his circumstances, in 
1804, conveyed his estates to trustees, who, along 
with him, filed the bill against the representatives 
of Kissane, and those interested under his will, 
praying that the lease of October, 1802, might be 
declared fraudulent and void, and might be can- 
celled, or, if necessary, that the same might be 
reconveyed; and, that Elizabeth Chadwick and 
her trustees, if ignorant of the fraud, might be 
indemnified out of the other property of Kissane 
in respect of her marriage portion, and that sn 
account, if necessary, might be taken of die 
personal estate of Kissane, &C4 

In the answers it was insisted that the new lease 
was obtained without fraud on the part of Kissane, 
who was then only sixty-three years of age, and 
not seventy, as alleged in the bill, in consideratian 
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of the undertaking, endorsed on the lease, to plant Feb. es, 
10,000 trees for the use of Goold, which he would Yq]'^^' 
have done, had he not discovered that Goold had ^-^*v^*^ 
practised a fraud on him, by representing that he comI^dTiia. 
had power to make the lease, and that he was of tiov, kc. 
age at the time ; and that this was the reason for 
making a provision for the wife, by way of caution, 
in case the lease should be set aside ; that both 
Doharty and Bray were living, and in good health, 
at the time of putting in the answers ; and Eliza- 
beth Chadwick and her trustees alleged that they 
were purchasers for valuable consideration without 
notice. It was admitted that the lands were worth 
about 600/. a-year, and that no trees had been 
planted. 

Evidence was given on the part of the Plaintiffs Evidence. 
(Appellants), that Goold, at the time of executing 
the lease, was under age ; that the lands, on a lease 
for three lives, were worth, in 1802, from 600/. to 
900/. a-year. A witness who was present at the 
i execution of the lease, deposed that nothing was 
then said as to Goold's age ; that Groold was greatly 
embarrassed in his circumstances when the new 
lease was executed, and that Kissane knew it ; 
that the lease was produced by Kissane ready for 
execution, at the time of the agreement with 
Goold ; and that Kissane alleged^ as a reason for 
not delivering up the old lease, that it was then in 
Dublin, and that, in fact, it was not delivered up. 

The Defendants produced Bray and Doharty as 
witnesses, who said they were in good health in 
1802, and were, at the time of their examination, 
of the respective ages of fifty and forty-seven years. 



FRAUD. — 
C0irSI9B£A- 



SQ4 CASES IK THE HOUSE OF LORDS 

Feb. 95, One witness deposed that Goold represented bioi- 
is^B. ' ^If ^s ^f %^ previous to October, ISOa, tnd se- 
veral receipts for rent paid to Goold and his 
receiver for the premises subsequent to 1602, and 
Tiov^ ^c. the lease of 1802, and endorsement tbereon, by 
which Kissane agreed to plant the 10,000 trees, 
were proved. 
Bill dltmissed The cause having been heard on the II th Julj, 
JJJSL^^*^" ^8^4, the Court below dismissed the bill with 
costs, and from this decree the Plaintift q)- 
pealed. 

Sir S. Ramilfy and Mr. RaupeU (for AppeUanti). 
The lease of the 2d October, 1803, wsia obtained 
from the Appellant, Henry M. Goold^ finauda- 
lently, by misrepresentation and concealoieD^ and 
without consideration. The fraud is evidenced by 
the transactions themselves. The A[^Uaiit was 
a very young man, not even of age, inexperienced 
in matters of business, ignorant of the valiie ni 
land, and who had, by his extravagance^ involfed 
himself in debt, and was raising money by the 
most improvident means. This waa known to 
Kissane, who was a very old proprietor and occu- 
pier of land in that part of Ireland^ and well sc- 
quainted with the value of land there. The bargain 
was made by Kissane with the Appellant, Henry 
M. Goold, himself then a minor, and who had no 
professional or other assistance. — The kaae of 17699 
which was then subsisting, was held oo> two lives, 
both of which were persons far advanced in yean, 
and for which two lives were substituted^ the lives 
of two young and heldtby persons s this advsntage 

6 
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too was obtained by Kissane, without any con- Feb. 9s, 
sideration whatever paid or given by him to the jg^s!* ^' 

Appellant, for the rent reserved by the new lease ^ <.<— ^ 

was the snm of 300/. 5^. and no more, being the "t^?:71^ 
same rent as had been reserved thirty-three years tiow^ fiee. 
before, by the old lease, and which was grossly 
inadequate, in point of value, as land in the county 
of Tipperary had, in the year 1 802, when the new 
lease was granted, risen in value to three times the 
amount of what it was in the year 1769, when the 
old lease was granted ; the only colour or pretence 
of consideration was, that Kissane should plant 
10,000 trees on the said premises, and assign them 
to the Appellant, but which it is admitted he did 
not do, and that he should assign such trees as he 
had then already planted ; it appears, however, that 
no trees had then been planted, and it is, therefore^ 
obvious that Kissane had deceived the Appellant, 
Henry M. Goold, by falsely representing to him 
that he, Kissane, had planted trees on the said 
demised premises, which were to be so assigned. 
The inducement which the Appellant had^ and the 
temptation held out to him by Kissane, to agree 
to such new lease, was the promise of immediate 
payment of a sum of money, for a year's rent, 
which the Appellant was entitled to at the time, but 
which, notwithstanding such promise, was not paid 
in money, but by a bill of exchange at a long date ; 
and the Appellant, Henry M. Goold, has not con- 
firmed the lease of J 802, since he came of age ; 
and the only remedy which the Appellant had, was 
in a court of equity ; for the old lease was not 
delivered up, nor were the lives extinct, and it 
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Feb. S5, might have been set up as a bar to the trial of the 

ms ^' validity of the second lease, at law. 

-^ He who afterwards received the rents for Goold 
was present at the execution of the lease, but be 

TioN, &c. was, at that time, neither agent nor receiver, but a 
mere stranger. Then it may be said if the lease is 
void you need not the aid of equity. But it is 
quite common for equity to interfere to coai|)el the 
delivering up of deeds invalid at law — UnderkUl 
v. Norwood, 10 Ves. 209 — Bromley v. Holland^ 
7 Ves. 3 ; and the reason is, that they may not 
remain with those who can make no legal use of 
them, and continue a cloud on the title. 

Mr* Wetherel and Mr. JVingfield (for Re- 
spondents). — ^The bill was defective for want of 
parties, the remainder-men who had an interest 
in the subject not being before the Court. The 
bill too did not offer to replace the interest under 
the old lease ; and these defects might be relied on 
as grounds for dismissing the bill, in case the 
decree could not be supported on the principle 
about to be stated. 

1st. With respect to Goold, no deception is here 
charged ; and direct fraud being absent, supposing 
him to have been under age, the lease is not void 
but voidable, as in Zouch v. P arsons j 3 Burr. 17^^ ; 
and the lease was confirmed by him, by his accept^ 
ance of rent under it after he was of age. Tlie 
rule is the same in equity as at law. Here it i^ 
clear, that rent was accepted by him three or four 
years after he came of age. Suppose, then, that 
fraud is $ibsent;, though the landlord may^ from 
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folly or improvidence^ have let his lands at half Feb. 26, 
the rent which they are worth ; and if, though il^^^^ ^' 
under age at the time, be after he becomes of age^ ^^-^^^..^.^y 
confirms the transaction, the lease is good. fraud.— 

2d. Then, with respect to the remainder^men, tiov, &c 
they say, that it is unnecessary to make them par- 
ties, because the lease cannot bind the remainder- 
men, as the lands are not let at the best rent. But 
if the lease is valid as against the tenant for life, 
the objiection to it is premature. The title of the 
remainder-men has not accrued, and they are 
not parties : and equity never acts by anticipation. 
This is said to have been the ground of the de- 
cision below. Equity will not cancel the lease 
by anticipation^ and non constat^ but the cestui 
que 'vies may be dead before the title of the re- 
mainder-men accrues. The delivering up the in- 
strument, lest it should be a cloud on the title, 
does not here apply ; for the lease is not void with 
respect to Goold. 

Suppose the lives in the old lease were dead, 
the remainder-men might have an interest to con- 
tend that the new lease was a good one, and were 
necessary parties. It is common to order deeds to 
be delivered up to be cancelled ; but we are not 
litigating that point generally, but whether, under 
the peculiar circumstances of this case, the lease 
ought to be delivered up^ and Bromley v. HoUand^ 
7 Ves. 3. is no authority in this case. It was said 
to be essential, if bad as to the remainder-men, that 
it should be challenged by Goold. — ^Why ? It is 
merely a question of time. If he was a minor at 
the time, the lease is only voidable, and he con- 
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firmed it by clear acts. The rent mnst have been 
received^ not under the old, but under the new 
lease ; for be was a party to the new lease, and 
could receive the rent in -no other way or character 
without an express reservation. The consideration 
is the planting of 10,000 trees, and there is t 
covenant, or at least an agreement, that Kissane 
would {dant them. It is observable^ too, that the 
receiver was present at the execution of the lease* 
and that there were laches in filing the bill. It 
appears, from the evidence of Mr. Humphries, s 
very skilful English attorney, that he was sent to 
Ireland, in 1 80S, to investigate the state of Mr. 
Goold*s afiairs, by the trustees afterwards appointed 
by Goold by the deed of 1804, one of whom died 
before 1807. The bill however is not filed till 
1807* But if there had been no laches, and ^ 
bill had been filed before the death of the other 
trustee, then evidence might have been given ci 
consideration in money, services, &c. which did 
not appear on the face of the deed, for parole evi* 
dence, collateral to, but not contradicting the deed, 
might be given. 

They cannot succeed unless they establish gross 
misrepresentation. But there is no such thing; 
and there are repeated acts of confirmation. 

Lord Eldon (C). There is no want of parties 
here ; for the lease is void at law as to the re- 
mainder-men, because it is a bad execution of the 
power^ which requires that the most improved rent 
should be reserved. 



Sir S. Romilly (in reply). They say there is no 
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fraud; but I do not know what fraud is, unlets Feb. fA» 
taking advantage of the folly and improvidence of ^^^^ ^* 
a youth under age, and getting from him a lease ''-•^^v-— «^ 
at a rent of SQOl. a-year for lands which were worth cokswbiia* 
900/. a-year, without consideration, without coming tiow, 8cc. 
under any obligation, is fraud. But if it were 
necessary to show direct actual fraud, that is proved 
by the promise to plant 10,000 trees, a mere pre- 
tended consideration, which was not introduced 
as an obligation in the lease ; and for the perform- 
ance of which promise there was no security, ex- 
cept the memorandum on the back of the iMse. 
As to the confirmation, suppose he had confirmed 
the lease, though it would then have been good at 
law, it would still remain subject to be set aside 
in equity for fraudulent circumstances. Besides, 
the receipts were merely for rent, which might 
have been paid under the other lease, so that they 
were at least equivocal. As to the laches, the bill 
was filed as soon as the circumstances could be in- 
vestigated ; and then it should be remembered, 
that the two leases were retained. Kissane himself 
by his settlement showed, that he was aware that 
the new lease could not be supported. 

Lord Eldon (C). This is an appeal from a de- Judgment. 
cree of the Court of Chancery in Ireland, and the ^^^^* 
Appellants represent that they filed their bill in 
that Court in May, 1807, stating that Thomas 
Mathew being seized in fee simple of the towns 
and lands of Knockballymaloe and Kilross, in the 
county of Tipperary, he, in July, 17^9, granted 
a lease thereof to William Kissane now deceased ; 



400 CASES IN THE HOUSE OF LORDS 

March 6, the said premises containing about 332 acres of 
^ ^^^' J land, plantation measure, to hold unto the said 
FRAUD.--- William Kissane, his heirs and assigns, for his 
wo^/jte*^ (Kissane's) own life, and the lives of Leonard 
Doharty and John Bray, and the life of the survivor 
of them, at the annual rent of SCO/. 5^. payable 
half yearly : and that the indenture of lease was 
duly enrolled^ and that William Kissane entered 
into possession of the premises, and continued in 
the possession thereof until his death, which 
happened in the year 1804. And further stating, 
that John Bray, one of the lives, was dead ; that 
Leonard Doharty was living; and that the said 
Title not dis- Thomas Mathew was dead; and that Francis 
^ ' Mathew, his eldest son and heir at law, in the 

month of June, 1782, sold and conveyed the said 
premises to John Carrol, in trust for Michael 
Aylmer, Esq. who, in the month of February, 1783, 
sold and conveyed the inheritance of the said pre- 
mises to George Goold, deceased, in fee ; and that 
the said George Goold, deceased, by his will duly 
attested^ made in the month of June, 1787, de* 
vised the said estate and premises unto the Ap- 
pellant^ Henry Michael Goold, for and during the 
term of his natural life, and after his decease to go 
and belong to his issue male, in such shares and 
proportions as he should, by deed or will, appoint; 
and for want of such appointment, then to his 
eldest son, with divers remainders over : and the 
testator, by his said will, empowered the Appellant, 
Henry Michael Goold, to grant leases of the said 
estates for three lives or thirty-one years, to com- 
mence in possession, at the most improved yearly 
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rent and without fine. And further stating, the March 6, 
death of the daid George Goold in the month of [^^^' j 
March, 17 89, when the Appellant, Henry Michael fraud.— 
Goold, was of the age of six years or thereabouts ; cowsimra- 
and that the said Appellant's guardian received the 
rent of the premises from the said William Kissane, 
until the time after mentioned. 

I observe here, before proceeding further with Remainder- 
the statement, that the reasoning and the objection, ^J^^IJ^ ptr- 
founded on the want of the remainder-men as par- ^^* 
ties, cannot be sustained ; as the lease from Goold to 
Kissane is clearly proved not to have been let at the 
most improved rent, and therefore is and must be 
void as against the remainder-men if they choose to 
quarrel with it 

And further stating, that the Appellant H. M. 
Goold had been very extravagant, and had con- 
tracted debts to a large amount at a very early period 
of his life, — ^which was very probably the case, he 
being like many young men, who, being extravagant 
and in debt^ are reduced to difficulties, and led by 
their embarrassments into improvident contracts : 
and then they complain that they have been im- 
posed upon, and sometimes take as much advantage 
of others, as they say others have taken of them. 

And further stating, that Goold being, in the 
year 1802, in the county of Tipperary, the said 
William Kissane, who was then far advanced in 
years ; I pass over the other allegations that he was 
crafly, and so on — and skilled in the value of lands, 
and ready to take advantage of a young man, formed 
a design to impose on the Appellant^ Henry Michael 
Goold, who was thoughtless and inconsiderate^ to 



402 CASES IN THE HOUSE OF LORDS 

March 6» obtain from him a renewal of his interest in the 
1^'^' J said land ; and that accordingly the said William 
niAUD.— Kissane, who owed the Appellant, Henry Michael 
^ovllk^ Goold, a year's rent, and which, by the costom 
prevailing in that part of the country, the Appellant 
imagined was not to be paid until another half yeM^s 
rent became due, some time in the month of October, 
1802, requested the Appellant, Henry Michael 
Gdold, to substitute the life of Elizabeth Chadwidt, 
a young lady of the age of eighteen years or there* 
abouts, with whom the said William Kissane was 
then about to marry, in the room of one of the 
original lives in the lease of July, 1769: and that 
to induce the said Appellant, Henry Michael Goold, 
to comply with such request, the said WiUiam 
Kissane promised to pay the Appellant^ Hemy 
Michael Goold, the yearns rent then due wiAoiit the 
customary allowance of time (and the ofifer of ready 
money usually meets with a ready acceptance) 1 and 
he further promised to plant 10,000 trees, and to 
make over to the Appellant those which had been 
already planted ; and that so great was the folly 
and indiscretion of the Appellant, Henry Michael 
Goold, and such his want of ready money, that 
although the said lands had then trebled in their value, 
as the said Appellant has since discovered, since the 
year IJfiQ, and although the said John Bray, one 
of the lives in the said lease, was dead, but of 
which the Appellant was then ignorant, and was 
assured to the contrary by the said William Kisaane, 
and although the said Leonard Doharty was above 
sixty years of age, and the said William Kissane 
himself above seventy, the AppcAlant^ Hemy 
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Michael Goold^ agreed to substitute* the life of the March 6, 
said Elizabeth Chad wick in the room of the said !^^^' 



John Bray ; and that thereufx>n the said William fraud.— 
Kissane produced a parchment writing to the Ap- ^^""^^ 
pellant^ Henry Michael Goold, who had not then 
attained his age of twenty-one years, and who had 
no person to advise him« and was ignorant of the 
value of the said lands, and the said Appellant ex- 
ecuted the same, and the said William Kissane 
executed a counterpart, which is dated the 2d of 
October, 1802. 

Your Lordships will permit me to notice, that 
the matter, stated by way of allegation in a bill is 
not always true ; but often the mere coinage of the 
imagination of the drawer of the bill ; and as to the 
alleged death of Bray, if he was the same Bray 
who was examined as witness, he must have been 
alive : and be says, in his evidence, that instead of 
being dead in 1802, he was then alive, and in good 
health—-^' and is now of a good, healthy constitu- 
^^ tion ; and is now about the age of fifty years.** 
And Leonard Doharty, who was stated to have 
been in 1 802 above the age of sixty years, says^ 
that instead of having been then above the age of 
sixty, '^ he was in a right good state of health and 
'^ constitution in the month of October, 1802; and 
^' is now of the same good state of health and con* 
^^ stitution, and is now of the age of forty-six or 
^' forty-seven years.** 

I suppose it may be taken for granted, that these 
persons were the same mentioned in the bill ; and 
though perhaps they somewhat under rated their 
ages, aa we are all apt to do, yet alive they certainly 
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were when they were examined as witnesses. To 
be sure, when you consider that they were named 
as« the cestui que vies, in 1769, and when you re-* 
collect the lapse of time from 1769 to the time 
at which they gave their evidence, you cannot help 
suspecting that they were a little more advanced 
than the full vigour of youth, or that Kissane must 
have had very great confidence in the strength and 
vigour of their constitution when they were little 
children ; and, that the vigour and strength which 
they had when they came into the worlds would 
probably continue, and that they would live long. 

However, we must take the representation to be 
correct for the purposes of this cause. 

And further stating, that the Appellant's, Heniy 
Michael Goold*s, execution of the said parchment 
writing was procured from him by a firaudulent 
representation and suppression ; that the Appellant 
never read the said parchment writing, and that 
the said Williani Kissane had, unknown to the 
said Appellant^ caused the said lease to be filled 
up with his, the said William Kissane's own life, 
with that of the said Elizabeth Chadwick, and also 
with the life of the said William Kissane's son, who 
was then of the age of fourteen years or there- 
abouts ; and at the annual rent of 300/. 5s. being 
the same rent as had been reserved forty-six years 
before ; and that such new lease did not Qontaia 
any grant of the trees then on the premises, but 
which had turned out to be immaterial, as the said 
William Kissane had not planted any thereoH, 
and that the said William Kissane had kept the 
original lease in his possession,-^l^ing that the 
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same was in Dublin, and that the said William March 6, 
Kissane kept the said original lease in his possession y^^^' j 
to protect himself and his representatives at law^ in fraud.— 
the possession of the said premises. And further ^^q^^^^cJ^* 
stating, that the said William Kissane did not pay 
to the Appellant Henry Michael Goold the rent 
which was then due, but gave the said Appellant 
a bill of exchange, payable forty-one days after 
date, and which was not paid until a considerable 
time after the same became due. 

Your Lordships then see how the case stands* 
Young Groold goes to Ireland in 1802, and grants 
this lease in the way which has been stated. Whe- 
ther he was then embarrassed and involved in debt 
or not, he seems to have been, at least, so much 
in want of ready money, that it was material to 
him to have a year's rent paid down, instead of 
waiting for the usual time of payment, according to 
the custom of the country. And accordingly a bill 
of exchange, payable in December, 1802, was 
drawn ; and on looking at the original bill you find 
a writing on the front of it, which they call an 
endorsement. That is not usually the manner 
here, where generally an endorsement is made 
on the back, and not on the face of the bill. 
Kissane was then in possession under the old lease 
held for these lives, in the full vigour of their 
youth and constitution ; and when the new lease 
was made, therefore^ if this had been perfectly fair 
on all sides, the new lease would be granted in 
consideration of the surrender of the old lease. 
But, as one has heard of on other occasions^ it was 
thought safest to have two strings to the bow : an4 

VOL, V. 2 k 
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it so happend, that he had left the old leaae in 
Dublin : and he kept both in his posaesaicxi linoe 
1802 : so that one finds it difiicult to say, that the 
surrender of the old lease was part of the cxMiiidera- 
tioB for the grant of the new lease. The rent was 
the same as that which was reserved in 1769 ; and 
the lessor had then no right to bind the inherit- 
ance, except by a lease in possession, and at the 
best rent that could be got^ and that was nearly 
double the old rent. They said that it was true, 
that as against the remainder-men it was not good ; 
but that it was good as against Goold. But then 
recollect that he covenants that it was valid ai 
against the inheritance, and that he bound himself 
to make good the value in case the leas^ should be 
evicted* 

The old gentleman, although we must not say 
that he was so crafty as he was represented in these 
papers to be, was, at least, very provident, for tbe 
next week after the execution of the lease he settled 
it on the lady whom he married. It does not ap- 
pear that they made any provision as to the issue; 
and it so turned out, as might have been expected, 
that there was no issue of that marriage. 

Then after the' settlement on the lady^ he seems 
to have been casting his eye back upon the trans- 
action, with respect to the execution of the lease, 
and to have had some doubts whether they were 
not such as rendered its validity rather questionaUe; 
perhaps, as it has been represented, because GrooU 
had not told him that he was only tenant for life^ 
with a power of leasing at the best rent. But 
however that was, he, in his will^ devises all his 
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estates real and personal^ in trust for the benefit of March 6, 
his children born before his marriage with this lady. ^^^^ 
And then the bill states^ that the said William 
Kissane, after reciting in his said will that since his 
marriage it had been apprehended that the lease 
by virtue of which he held the lands might be 
evicted, and might therefore not be considered a 
sufficient security for the provision which he had 
made for this lady ; therefore, in order the better 
to secure a provision for his said wife, in case the 
lease should be evicted or determined, he ordered 
and directed his trustees to raise certain sums of 
money for that purpose. 

The way in which Knatchbull and the other 
Appellants became interested was by a trust deed 
from Goold. 

The bill charges that the lease was made at a 
gross under value, and that it was proved that the 
premises were worth a great deal more rent ; that 
Ooold had never been in Ireland before, and was 
Unacquainted with the value of the property; 
although it is admitted that Cooke, who was after- 
wards his receiver, was present at the execution of 
the lease. And, on the whole matter, the bill 
prayed that the lease might be set aside, without 
offering the conditions which liissane would be 
entitled in equity to have annexed to that determi- 
nation. 

We called for the original lease. I do not know 
whether timber is of any value in the county of 
Tippcrary, but Kissane agrees to plant 10,000 trees, 
which were to be suffered to grow for the benefit 
of the Undlord. The lease, however, was drawn 
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in such a hurry, that this little po/icy, as we would 
call it in the north of England, was forgot : ex- 
cept that there was a little endorsement respecting 
it on the back of the lease. I do not call that a 
covenant; for unluckily it would not do as an 
English covenant^ not being under seal ; and it 
could at most only amount to a parol agreement, 
on which perhaps an action might be brought. 

The Lord Chancellor of Ireland was of opinion, 
and I beg to be understood as never speaking of 
bis opinions but with the greatest respect, that the 
bill should be dismissed, leaving matters as they 
were before. Now it is impossible that it could 
be right simply to dismiss the bill, because, if the 
lease of 1 802 was valid, the ^ decree ought to have 
directed the old lease to be delivered up: and if that 
had been objected to, because the remainder-men 
wei-e not parties, and they might be interested to 
set aside the new lease; or because Kissane did* 
not know that Goold was only tenant for life ; still 
such an arrangement might have been made as would 
have protected Kissane in the possession to the ex« 
tent of the interest under the old lease, as far as 
Goold could have protected him; so that it was 
impossible it could be right as it stood. 

Then another question is whether, without using 
the word frauds which is often misunderstood 
when lawyers use it, this is a lease that can 
be sustained. It was contended by my learned 
friend at the bar (Mr. Wetherel) that there was 
not sufficient charge of fraud to get rid of the 
lease on that ground. But I think he will agree 
with me that if there is that in the bill which, in 



ON APPEALS AND WRITS OF ERROR. 



409 



construction of law, amounts to a fraud, in the March 6, 

legal sense of that term, it is not necessary that the \^^^' ^. 

plaintiff should apply that term to it in the bill. fraitd.— . 
i Now, attending to the absolute want of con- ^onsidrra- 
sideration in this case, equity cannot but feel a Wam of con- 
strong disposition to set aside the lease. He has a w<>«*^oa. 
lease for his own life, and those of Doharty and 
Bray ; and however stout these might be, they 
were less valuable lives than the life of this lady, 
eighteen years of age, and of Kissane's son, fourteen 
or sixteen years of age, which were the lives sub- 
stituted in the lease of ] 802. And how can it be 
contended that the substituting, for a lease for 
three old lives^ a lease for one old Kfe and two 
young ones, at the same rent, when the lands were 
worth double the old rent, was a transaction in 
which valuable consideration was given by Kissane ? 
And then Goold covenants absolutely for the valid- 
ity of the lease ; and, though he got nothing, he 
was liable for the value with his purse, and even 
with his person if he could not pay : and further, 
the old lease remains in the hands of the lessee as 
a shield ; I do not say it was intended as a fraud ; 
but there is enough to show that Kissane was 
anxious, in case Goold had quarrelled with the new 
lease, to have the old lease lo set up against him. 
And when you consider the temptation of an in- 
mediate sum of money held out to a young man 
greatly in want of ready money j and then the 
notion of wood being given to him, of which there 
was not a stick on the property ; and that you do 
not find inserted in the lease what was agreed upon 
as to the planting of trees ; it does appear to me 
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that this is a lease without consideration, giving 
value for nothing : and from these and the other 
circumstances, I cannot agree that this bill should 
be dismissed generally, or that the lease of 1802 
is a subsisting lease at all. 

I am always afraid, when dealing with these 
Irish cases, that I may overlook some peculiarity 
in the mode of proceeding in that country. But 
I am authorized to say, that this case has been 
considered by a Noble and Learned Lord well ac- 
quainted with the Irish practice, and that be 
concurs with me in this opinion. But if we order 
the lease of 1802 to be delivered up, we muat take 
care that justice is done, and that the enjoyment 
shall continue under the old lease, and that 
Kissane's representatives should be relieved from 
the obligations of the new lease. 

I do not rest much upon the allied acts of con- 
firmation in receiving the rent. If the old lease 
bad been delivered up, they would have been much 
more material. And without entering into the 
question about leaving a cloud on the title, the cir- 
cumstance of Kissane's having the old lease in bis 
possession is one which establishes the jurisdiction; 
for, whether he was an infant at the time of exe« 
cuting the lease, and afterwards confirmed it, if it 
was in his power to confirm, or an adult, be could 
never have gone to law ; for they would have pulled 
out the old lease, and have said — we hold by this 
title. 

Then what I propose is, that the lease of 1802 
be declared void as between Kissane and Goold, 
without prejudic<; to the old lease. 
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Then there is another point, as to which I wish March 6, 
to know, whether the parties desire that there ' , 
should be any further proceeding. Kissane seems fraud.— 
to have thought that his chance for the lady would ^w^) fe^"^* 
be increased if he got the new lease : he weds the state of the 
tease, and then, eo imtanti, he marries Miss ^"^he^ 
Chadwick, and settles it on the wife. Now whe- wife aad 
ther the lease is bad, as against Kissane, and whether 
it is bad as against her, a purchaser for the most 
meritorious consideration, that of marriage, are 
different questions : and though this point did not 
require attention in the previous state of the pro- .• 
ceedings, it may be material now. 

This is not much worth her agitating ; but if she 
wishes to agitate that matter, as the Court has- not 
considered this before, I apprehend the cause ought 
to be remitted with a declaration as to these points, 
and so calling the attention of the Court to the state 
of the case as between her and Goold. But if the 
lease is bad as between Kissane and Goold, it does 
not appear important for her to carry it further, 
regard being had to the provisions of the will and 
the equities of Goold. 

The Judgment of the House, after the usual re- 
citals, was in these terms : 

'^That the said decree complained of in the said Decree below 
'^ appeal dimissing the Appellant's bill with costs, ^^ 
<^ be and the same is hereby reversed : and it is 
" hereby declared that the lease of the 2d Oct. 
^' 1802, prayed by the bill to be declared fraudulent 
'* and void and to be cancelled, is a lease which 
'^ ought, as between the lessor and lessee, and those 
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^* claiming under the lessee as volunteers, to be de- 
<^ livercd up and cancelled : but it being repre- 
'^ sen ted to the Lords that the Court of Chanceiy 
^^ in Ireland, having dismissed the bill, did not pro- 
^^ ceed to take into consideration whether the relief 
^' or any and what part of the relief prayed by the 
" bill, in case the lease was to be considered as in- 
^' valid as between the lessor and lessee, and audi 
^^ volunteers ought * to be granted as against Eliza- 
^' beth Chadwick, now Elizabeth Armstrong, and 
'' her trustees, or any other points arising in the 
" said cause in such cases as aforesaid : it is there- 
^' fore ordered that the cause be remitted back to 
^^ the Court of Chancery in Ireland to proceed 
^^ therein as may be just, and as is consistent with 
^^ this Judgment.** 
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Decreet in October, 1807) by Justices of peace against 
Anderson and Co. tanners, mding them liable in a 
penalty, and condemning stock on tSeir premises seized 
in August or September, 1807» by an excise officer, 
made without evidence, on complaint of a collector d 
excise that Anderscm and Co. carried on the trade of 
curriers as well as tanners at the same time, contrary to 
law. The goods sold under the decreet, and purchased 
iqp by An^rson and Co, who brou^t their action in 



ON APPEALS AND WRITS OF ERROR. 413 

1809) in the Court of Session, against the excise o£Scers, Feb. 9, 
for reduction of the decreet for reasons specified (the March 16, ' 
decreets being against Anderson and Co* not being one ^^'^* 
of the reasons specified), and other reasons, and lor re- ^"-**v^— ^ 
petition of their money, and for dama^^ Preliminary Jurisdic- 
defences founded on want of jurisdiction in the Court, li^RT of** 
because the decreet rested on revenue statutes, on want sbssiov, &c 
of a month's previous notice to the ofiicer, and on the — irrboula- 
all^ed expiration of the time for bringing the action ritt.— 
rdiree months), repelled : and interlocutor of the Lord pi-badiho. 
Ordinary on the merits reducing the decreet, and find- 
ing the pursuers entitled to repetition of their money, 
but assoilzieing the defenders from the conclusion for 
damages. The interlocutor acquiesced in by the pur- 
suers, who dropped their claim for damages, and the 
interlocutor adhered to by the Court. Difl&ulties in the 
Dom. Proc. because the summons contained a conclu- 
sion for damages, though not insisted upon after the 
Lord Ordinary's interlocutor; and because the reason 
that the decreet was against Anderson and Co. was not 
specified in the summons, and question whether it could 
be taken advantage of under the words '* other reasons : ** 
but the judgment affirmed. 



X HIS was an action by Anderson and Co. 
tanners in Beith, in Ayrshire, against Iver Camp- 
bell^ collector, and Archibald Douglas, supervisor 
of excise, to reduce a decreet of justices, made on 
complaint of the collector, condemning the whole 
stock in the drying-sheds of the pursuers, con- 
sisting of uncurried skins, which had been seized 
by Douglas, the excise oflScer, on the alleged ground 
that the pursuers were in partnership with a currier 
in Beith, contrary to law ; and for repetition of the 
money paid by the pursuers for their own skins 
when sold by roup under the decreet ; and also for 
damages. 



-**IIIIIB9VLA- 
II ITT.— 
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Feb. p, The complaint was founded on the statute 

Mareh 16, j j^^^ j ^^ ^^ ^^^^ q ^l^j^j^ cnacts— " that no 

"^ v'— ^ '* person or persons using the mystery of tanning 

TioM oFTHE " lather shall occupy or use the craft or mystery 
COURT Of ** of a shoe-maker^ currier, butcher, or of any 
^ ' * * ^^ other artificer, using or exercising the cutting or 
'* working of leather : ** and on the statutes 9 Anne, 
cap. 11. and 24 Geo. 3. cap. 19. referring to the 
first mentioned act, and reciting-—^ the due execu- 
** tion whereof hath been and is of great import- 
*^ ance t9 the public good and service of this realm, 
'^ and will very much contribute to the ascertaining 
'^ and collection of the duties by this act intended 
" to be granted : ** from which last words it was 
contended that the acts were all revenue statutes. 

The decreet proceeding merely on the statement 
of the complainer, without any evidence, was in 
these terms : — 

*' At Saltcoats, the Sth of Oct. I8O7 yeau. 
JDecreet. " Upon a complaint at the instance of Iver 

** Campbell, Esq. collector of excise, to the Honour- 
** able his Majesty's Justices of the Peace for the 
^* county of Ayr, against William Anderson and 
^* Company in Beith, for exercising the trade of a 
^< tanner along with the trade of a currier, or oUier 
" cutter of leather, contrary to law, and having 
'^ in their possession 90 hides, 104 calf-skins, 
" 52 hog-skins, and 5 sheep-skins, all seized by 
^' Archibald Douglas, supervisor of excise at Kil- 
^^ marnock^ the said justices, consisting of, &c. &c. 
^' having considered the above complaint, and the 
^^ laws of excise made in that behalf, and having 
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^^ heard parties at full length, condemn the seizure Feb. 9, 
" therein mentioned, as craved ; and appointed the ^*^^ ^^* 
^' tanned leather specified to be rouped and sold 



^* for behoof of his Majesty and seizure-maker ; J^^^w^'c- 

•' TIOV OP THS 

^^ and decerned^ and thereby decern, the said court op 
^^ William Anderson and Company in 3/. sterling, !!JViSouLAr 
" to which, on account of favourable circumstances, Ri"-— 
^^ they mitigate the statutary penalty, and ordain 
^^ them to make payment thereof to the complainer, 
" together with the expense of recovery, if need- 
^^ ful ; and further, ordain this their sentence to 
K^ be put into due and lawful execution by officers 
^^ of ^ccise, constables of the peace, and decern/' 

Thei seizure was made in the end of August, or Dates, 
'beginning of September, 1807; and oji the 6th 
October, 1807, the day after the date of the de« 
creet, the goods were sold under it, and purchased 
np by the pursuers for 120/. for which sum, with 
the 3/. penalty, they brought their action, as 
above-mentioned, in the Court of Session, in Jan. * 
I8O9. 

The defenders gave in preliminary defences, 23 Geo. s cap. 
founded on certain statutes limiting actions against 3^'^%?^* 
revenue ofiicers, for matters done by them in that 
character, in certain cases, to three months, and 
requiring a month's notice to be given to the officer 
of the revenue before the action is brought. They 
further stated, as a preliminary defience, that the 
Court of Session had no jurisdiction in the matter. 

The preliminary defences were repelled by Lord May 12, isio. 
Woodhouslee, Ordinary, and by the Court 

The cause then came on to be heard on the 28th Feb. s, isii. 
Nov. 1812, before Lord Gillies, Ordinary, who pro- 

5 
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Feb 9, nounced the following interlocutor :— ^' sustains the 

^sVs!* ^^' " reasons of reduction, reduces, decerns, and declares, 
'^"— V— ^>' *• conform to the conclusions libelled : finds the 
JURX8DIC. €c defenders also liable to the pursuers in repetitioa 

TICK OP THB *^ , * . 

COURT OF "of the sum of 123/. sterling, libelled as having 
^iKRBouLA- *' t^^"^ illegally extorted from them by the de- 
RiTY.— *' fenders, and interest thereof from 11th Nov. 

PLEADING. ' ., . I 

LerdOrdi- " 1807, Until payment, and decerns: assoilzies the 
nary'8 inter- <c defenders from the claim of damages concluded 

locutor, Nov. Ill 

S8, 1812. '^ for, and decerns : but finds them liable to the 
** pursuers in expenses,*' &c. 

The pursuers acquiesced in this interlocutor, and, 
in the subsequent proceedings before the Court, 
claimed only the money extorted from them, and 
the reduction of the decreet. The Court, oo ad- 
vising a petition and answers, adhered to the Lord 
Ordinary's interlocutor ; and^ afterwards, on a 
se<^ond petition, and after having directed the ar- 
gument to be stated in memorials, they adhered to 
Jodment of their former judgment. From this iudgnient the 
Jane 14, defenders appealed. 

*•**• The following cases, respecting the jurisdiction 

of the Court of Session, with reference to revenue 
questions, decided before and since the Union, were 
stated in the printed case for the Respondents : 

Cases decided before the Vnioni^^Keith against 
Murray, 10th Dec. l675— I%e Tacksmen of the 
Impost of Edinburgh against Young and Others, 
2d Feb. l6si—Duke of Hamilton v. Laird of 
Clackmannan, 14th Dec. l665 — Lord Colvillev. 
Feuars of Kinross, ISth December, l666 — Duke 
Hamilton v. Laird of AUardyne, 6th Dec. 1667 — 
Stewart v. Aitchison, 17th Jan. l6C8 — Duke 



ON APPEALS AND WRITS OF ERROR. 



417 



Hamilton v. Maxwell, 29th Feb. 1688 — Inglisv. Feb. 9, 
Laird of Balfour, 25th June, 1668— Co/fec/or JJ^^*""' 
General of Taxations v. the Director of the Chan- '— ^^-^ 
cellary, 22d Jan. 1660 — Collector of Taxes v. "»>"»ic 

TIOMT OP THB' 

Masters and Servants of the Mint-house^ eodem court op 
die. Duke of Hamilton v. Feuars of the King's "JSuSl 
Property y 14th July, \6Qo— Pearson v. Townof^^^ — 
Montrose J 23d June, 1669. 

Since the Union^ the following cases have been Fac. Col. p. 
decided -.—Case of JVm. Reid, I9th July, 1765,^^- 
in which the matter of jurisdiction was particularly 
considered by the Court— competition between 
Commissioners of Excise and Creditors of Earl of 
Northeskj January, 17^ (Dictionary^ vol. 1, p. 
25 J voce King). Hamilton v. Legrand, 4th Dec. 
1733—Ogilvie V. Wingate, Ist Feb. i7Q\—Thc 
Creditors of Burnet v. Murray and his Majesty^s 
Advocate, 7th July, 1754, affirmed in the House 
of Lords/ on 24th Feb. 17 bb-r-Locke v. Tweedie, 
3d Dec. 1703 — Robertson v. Jardine, 6th July, 
1802 — also the case of Guthrie v. Cowan, 10th 
Dec. I8O7. 

. The Court of Session has an undoubted jurisdic- Respoodenur 
tion over justices of peace and other inferior courts, 
where they have exceeded their powers i-^^Countess 
of Loudon V. Trustees of Ayrshire, 28th May, 

1793 — Patillo V. Maxwell, 25th June, 1779. 

Lord Advocate and Solicitor General (for the Feb. g, isis. 
Appellants). 1st, Whether the Court of Session 
has jurisdiction. — 2d, Whether the action ought 
not to have been brought within the three months 
limited by the statute. — 3d, Whether a month's 
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previous notice ought not to have been given to the 
oflicer. 

Ist, That depends on whether these are revenue 
atatutes. If they are statutes merely for the r^^^ 
lation of trade, the Court of Session has jurisdictioiu 
If they are revenue statutes^ the Court of Ex- 
chequer alone has the jurisdiction by stat, 6 Anne 
cap. 25. The stat. ] Jac. 1. cap. 22. if oiigtnally 
intended for the mere r^ulation of the trade, was 
made a revenue stat. by the act of Q Anne, cap. 1 1 ; 
and the stat. 24 Geo. S. cap. 19. declared that 
these extended to Scotland. They did so extend 
by the act of Union ; but doubts had been enter- 
tained ; the purpose of removing the doubts was the 
better collection of the revenue, so that this was 
equal to a positive declaration that these were re- 
venue statutes. The Court of Exchequer was in* 
stituted by the 6th of Anne, cap. 26. which enacts, 
^^ that all and every the revenues and dutiea, &c. 
^^ and all informations, actions, &c. touching or 
^^ concerning the before-mentioned matters; and 
'^ all prosecutions, remedies, and accounts, for or 
'^ concerning the same, &c. shall be within the 
'* jurisdiction and authority of the said Court of 
" Exchequer in Scotland, and hereby are annextd 
" to the said Court.** There is no statute giving 
any such jurisdiction to the Court of Session, and 
the only alteration has been with respect to the 
powers given to the justices. The cases of Ramioy 
V. Addertorij Kilk. 308 ; and Duke of Queensberry 
V. Officers of State, Fac. Coll. Dec. 15, J8O7, 
were decided upon this view of the jurisdiction. 
(Lord Eldofiy C. The question in this country in 
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such a case would be, not whether the Court of Feb. 9. 
King^s Bettch could try whether the penalty had f^^ *^» 
been incurred, but whether it might not say that "««— -..^^-ii^^ 
the decreet of the justices was bad on the fiwe of J^^^w^^^^- 

. N mi I- - 1 TIOWOFTBB 

It.) There was nothing in the summons respecting court op 
the irregularity, and no such question was ai^ued, II^irmmla* 
except that it was said that the justices had pro- ^i" — 
ceeded without evidence ; and if so, the party bad 
his remedy by appeal to the Quarter iSessions, or 
the Exchequer. But here he calls on the Court of 
Session to decide, not on the irregularity, but on 
the merits: and the Courit, having sustained its 
own competency, then reduced the decreet on the 
merits, and not on the form.— -2dly, If these were 
revenue statutes, the action should have been brought 
within three months. This is made necessary by 
the statute 28 Geo. S. cap. 37- which extends to 23 Geo. 3. 
Scotland, as was held by the Court of Session in ^2BG^. 3. 
Grant v. Harper, Feb. 1810. But fifteen months cap. 37. 
elapsed before the commencement of this action.-^ 
3dly, The pursuers did not give the month's pre- 
vious notice required by the statutes to be given to 
the officer, if the act, whether wrong, or beyond 
his duty or not, was done in his character of excise 
officer. This was done in his character of excise* 
man. 

With respect to the argument that the statutes 
did not extend to Scotland, because the proceedings 
there mentioned were unknown in Scotland, the 
case of Surtees v. Allan, decided in this House, Surteesv. 
was an answer. This personal action is a nullity, ^^ylx'^bt^ 
becau^ the money was paid into the Exchequer 
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before it was brought, Scott v. Shearman^ 2 Black. 

977. 

The Court of Session may quash the order where 
the question is whether it is a revenii^e case or not ; 
but it is clear that these are revenue statutes, and 
the language of the Court in Ramsay v. Addertan, 
and Duke of Queemberty v. Officers of State^ 
might be quoted against their own judgment in this 
case. Supposing these to be revenue statutes, the 
action was clearly precluded by lapse of time and 
want of notice. The officer had no control over 
the justices ; and he would be in a very hard situa- 
tion if this personal action could be sustained 
against him while the decree was in force, and no 
sufficient ground to reduce it had been laid in thdr 
•unmions. 



&V S. Romilly and Mr. Warren (for the Re- 
spondents). This was merely an action to recover 
money, taken from the Respondents without law- 
ful warrant, and therefore received to their use. 
And it is unnecessary to enter into the question, 
whether these were or were not revenue statutes ; 
for, admitting all this, yet the decreet being a 
nuUity, they paid the money in their own wrong, 
and had a right to recover it. They say there is 
good ground in our summons to reduce the decreet 
But we did not know what the decreet was. They 
refused to show it ; and all we knew was, that 
under colour of some decree, they seized our pro^ 
perty. The single question is whether our money 
has not been taken from us without any authority 
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at all: and, even if these statutes do extend to Feb. 9, 

Scotland, the limitation and notice do not apply to ^g^g ^ ' 

actions for the recovery of the money, but to ^ v— ^^ 



actions of trespass or tort; JValtace v. Smithy 5 Eiast. ixo"bp^THE 
115. 122; and the reason for the notice is stated court of 
to be, that the otncer may have an opportunity to — irrboula- 
tender amends. The summons originally was for *jr['"" ^ 
production of the decreet, repetition of the money, j^^ng v. 
and damages. It was dismissed as to the damages o^^^* * ^' 
by Lord Gillies. We submitted, and it stands as 
if there had been no claim for damages in the 
summons which relieves us from the obligation of 
notice. The decreet could not be sustained as it 
was against Anderson and Co. This was decided . 
in England in Rex v. Harrison and Co. 8 T. R. 
508. and there Lord Kenyon said that the Court 
was bound in duty to take care that these summary 
convictions were regular, whether the parties ob- 
jected or not. How could they know on this con« 
viction who was to pay the penalty ? Of whom 
was it to be demanded ? Who were Anderson and 
Co.? There is no information in this decreet 
The penalty is Si. But it might be 3000/. There 
are at least as many defects as lines in it. But it 
will be sufficient to mention one or two. The evi- 
dence is not mentioned ; and the decreet being sub- 
ject to appeal, how is the Court of Appeal to judge 
of it? According to their own books, this is a 
decisive objection. A complaint was laid before 
them, and what is the substance of the information 
received by them ? Not a syllable appears. The 
seizure maker is Archibald Douglas, and, having 
heard him, they condemn the leather to be rouped 
VOL. V. 2 r 
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and sold for behoof of his Majesty and the seizun^ 
tnaker^ he being the ooly witness. Interest wis 
an objection to a witness even here, muoh nxne in 
Scotland. In the English law the cases required 
that the name of the witness should be set onty that 
it might be seen that the penalty was not given to 
the witness. But here it is stated that it ia ao givea. 
Then it does not appear that the examinatioa was 
on oath. There must be some form oS praooediBg 
by which they are bound in Scotland, though tkere 
may not be the same strictnesa aa here. The do* 
creet should also set forth the description of stack, 
that it might be seen that it was illegal stock. All 
these are fatal objections, and the eoi»notion is a 
nullity, and we are entitled to a repetition of our 
money .-f-^ZorJ Eldon^ C. This action is original^ 
brought mixing assumpsit and tort. If the pio- 
ceeding had been here, if yom mid a word about 
tortj you must have given notice. Can yoa^ bf 
slipping in a count for money had and feceifed, 
get rid of that ? Then, if this ia assumpsit fcr 
123/. the question arises whether the payment was, 
or was not voluntary. If you brought your actioa 
for damages, after getting rid of the conviction, it 
must be within three months.) If it had been for 
damages alone, that would be the case, but the 
claim for damages has here ceased, a,nd the actioii 
is for recovery of our money. (Lord Eldtm^ (X 
It was originally for more, and the demand is re- 
duced by sentence ; and the point they argue it^ 
that as. it wa9 brought originally for more than the 
money paid, you should have given a montfaV 
notice.) Our memorial below stated that att we 
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claimed was a Repetition of onr money. I'hey rely Feb. 9, 
on Stat. 28 Geio. 3. cap. 87. Bat that could apply ^j^*" *^' 

ofily if the adioni frerc brought in the Exchequer, •, ' 

wbkfh had jurisdiction, but not exclusively. All Tm"oF^TaA 
the terms of it were applicable to a court where court of 
the trial most be by jury. It rtever could apply to "Jrrboijla'- 
proceedings in the Court of Session. If the action J^*^^ 
had been brotight in the Exchequer, they would 
have had thfe advantage of the statute. But it is 
brought in the Court of Session, to whose proceed- 
ings the statute cannot apply. {Lord Eldon, C. 
You bring your action fifteen Tiloiflths after the 
seizure, upon this state of facts. They purchased 
their own goods ; and I do not find that you then 
qifestioned their right to rfcferih the money; amdl 
the mfoiiey is paid itiM his M ajeisty*s Exchequer. 
Gan you thed^ in an action against the individual 
who nyade the ^teur^, recover that money which, 
before h^ had notice 6f your purpose, he paid into 
the Etcbequer? It has been decided in this 
country that the courts are to t&ke notice of the 
time whefk the officer is called upon to pay the 
motley into the Exchequer.) He paiid it in his 
own wrong. (Lord Eldon^ C. He could not help 
pajring it.) They protested, and he might have 
stated that circumstance, and that it wafs alleged 
that the seizure and conviction were illegal. The 
<lelay was^ in consequence of applications to the 
Excise Office to settle the matter. The next objec- 
tion was, that we ought to have appealed to the 
Quartet^ Sessions. But it has beett: decided in Scot- 
few* that the jiH^isdiction of the superior court is 
n^tt^ena^ay, uttl?^ by express words, orneces- 

2 F 2 
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sary implication; Guthrie v. Cowans Fac. ColL 
1807 ; and also in England, Rea? v. Jukes, 8 T. 
R. 542, 544 — Rex V. Sparrow, « Bur. 1042. 
Ist, Then we say that this decreet was a nullity. — 
2d, That the statutes requiring notice and com- 
mencement of the action within three mouths can- 
not apply to a proceeding in the Court of Session. — 
3dly, That the jurisdiction of the Court of Session 
cannot be taken away by general words. But there 
is another objection, that the action is exclusively 
triable in the Court of Exchequer. It is clear that 
the Court of Session has jurisdiction over the pro- 
ceedings of magistrates, as the Court of King's 
Bench has here ; and, if a decreet is appealed from, 
though an excise officer is connected with it, the 
Court of Exchequer has no mord power to remove 
the cause than the Court of Exchequer has here to 
remove a cause from King*s Bench, where the 
question is whether the powers given to magistrates 
have been properly executed. And by stat. 6 Anne, 
cap. 26. the Court of Exchequer is put on the 
same footing as the Court of Exchequer here. 
Suppose then an action of trespass brought jagainst 
an officer of excise in the King's Bench, or Com- 
mon Pleas, it was never argued that the officer could 
plead that he was an excise officer, and not bound 
to answer. A special application must be made 
to the Court of Exchequer, which might, if they 
thought proper, remove the cause by a proceeding 
in the nature of an injunction ; not that the Court 
of King's Bench could not entertain the cause at all, 
but that the officer has the privilege of being sued 
in the Exchequer. That is the principle ; Crispe v. 
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Campbell, 1 Anst. 205. N. If it be the privilege of Feb. 9, 
the officer, as Eyre, ch. B. there states it, the fj^g"!^ '^' 

officer ought to apply for it. If he does not, he ^^ >r^^^ 

waives it. In this case they did not apply to the ^^"^"^1^" 

J rr J TIOV OF THE 

Exchequer, and waived the privilege ; and there court op 
was one part of the case here so definitely belonging — .xrrboulac 
to the Court of Session, that the Court of Exchequer "t^ — 

* PLBADXirO. 

could not remove it : viz. the authority to quash or 
reduce the decreet. {Lord Eldon^ C. The summons 
claims two things, a repetition of the money, and 
damages. The Court has negatived the damages, 
and given you a repetition of the money and the 
whole of the expenses. You admit that the claim 
for damages cannot be supported ; but then that 
demand occasioned almost all the other questions. 
But how could one part be removed, and not the 
other ?) The Court of Session has clearly the 
jurisdiction over the principal matter, viz. whether 
the magistrates have properly executed their powers, 
and the incident follows the principal matter. 
{Lord Eldofij C. How could the whole have been 
removed ?) 

Lord Advocate. — I cannot state any process for 
that purpose. If the Court of Exchequer were to 
issue an injunction, the consequence might be a 
general warrant to commit the Barons. The fact 
is, that the Exchequer has the exclusive jurisdic- 
tion in revenue matters ; the Court of Session an 
exclusive jurisdiction in common questions ; and 
the Court will consider whether it has jurisdiction 
without attending to any application by another 
6 
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court, and such an attempt to interfere was never 
made. The rediietion, if the grounds were that these 
were not revenue, statutes, that they had fallen into de- 
suetude, &c. belonged exclusively to the Exchequer : 
and the question is, whether the ground was the ir- 
regularity of the decreet, or that an excise officer had 
done wrong in that character. In the latter ease the 
cause could he tried only in the Exchequer. With 
respect to the irregularity of the decreet, it was 
sufficient to state that what they ai^ed upon was 
a mere abstract which might be subsequently ftlkd 
up ; and, if the action had been properly brought, 
a full record would have been made up. This was 
clearly incompetent for defect of notice. They say, 
the claim for damages 'was abandoned^ bul then 
issue was joined on that, and the expenses, perhaps 
the whole of them, occasioned by it ; for, if repeti^ 
tion alone had been demanded, noii conatmt but 
the money would have been paid. They produced 
no authqrity for this form of proceeding in any 
case, and the principle was against it. As to the 
objection that the stat. 28 Geo. 3. cap. 37. did not 
extend to Scotland, or to actions in the Court of 
Session^ because the terms applied only to courts 
which might proceed by jury trial, the €»se of 
Grant v. Harper was an answer to that, and that 
of Surtees v. Alleti, decided in this house, after a 
most able argument by the Noble Lord who moved 
the judgment, had set the question at rest. The 
summons prayed to set aside the conviction, and 
for damages ; and the laying it so was an admission, 
that till the conviction was reduced the pursuer 
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could not reclaim the money paid to his Majesty. Feb. g, 
(They say, that they did not know what the decffeet Ysi't ^^* 

was till you told them.) They might have pro- '^ v— ->' 

ceeded by petition or reduction. (Lord Eldon, C. i^^^op"^,. 

One ground of complaint is, that the goods were covrt op 

iiold without notice to thetn.) That is denied, — irrboula- 

and there is no evidence of it* The other party \^^^^^ 

was entitled to a copy of the decreet if he had ap« 

plied for it. In the reduction he might have called 

for production of the decreet ; and if he then wished 

to proceed on the irregularity, all he had to do was 

to ask leave to amend his summons. {Lord 

Eldon, C. He goes on here guessing what it may 

be, and prays that it may be reduced for reasohs 

set forth, and otker reasons to be proponed on 

the discussion. Now this reason, that the decreet 

was against Anderson and Co. was not specifically 

mentioned in the summons. Could that be taken 

advantage of under the words other reasons, 

&c.?) 

It could not ; Newcastle fire Company v. Mc. NewcatiU 
Morran, where the policy was misdated in the f ^f'^JJ^J^ 
summons. In the Queensberry cases, the summons ran, ante 
against the Duke of Buccleuch was amended after 
issue, and they might have amended their summons 
here so as to lay the ground of irregularity. But 
they had not done it, and there was no issue after 
the decreet was produced. {Lord Eldon, C. What 
is the meaning of illegally extorted in the Lord 
Ordinary's interlocutor ?) The meaning I take 16 
be, that the justices were wrong in point of law, 
and that the officer had no right to make the 
seizure ; and that the goods having been sold under 
5 
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this illegal decreet^ the money paid for them wai 
ill^ally extorted from the pursuers. 

Lord Eldon (C). This was a proceeding for the 
reduction, if I may so express it, of a conviction 
against Anderson and Co. under certain acts of 
parliament, tor carrying on the business of tanning 
and currying leather at the same time. There were 
several questions in the case. 1st, Whether this 
was a valid conviction, as being a conviction, in a 
criminal proceeding against Anderson and Co. 2d, 
It was objected not only that this was a conviction 
in a criminal proceeding against Anderson and Co. 
by that description ; and that though a description 
of that kind had been held good in civil proceed- 
ings, it was necessary in a criminal proceeding to 
know with certainty who are or are not convicted; 
but also that the conviction was bad for various 
other reasons apparent on the face of it. But 
the Appellants contended that, supposing they 
were wrong in all this, the Court of. Session had 
not jurisdiction, however unjust the conviction in 
itself ; and that the provisions of the statutes as to the 
time within which the action might be brought, 
and as to the month's previous notice to the officer 
had not been complied with. I have considered 
the case with a great deal of attention ; and although 
there are difficulties in it, I am of opinion, upon 
the whole, that the Court below is in the right, 
and that there is not reason sufficient to reverse this 
decision. 



Judgment affirm£P. 
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A. 

AGENT. 
(Fttfe Factor.) 

A FACTOR who is such in the sense 
of agent or receiver, is not bound 
to a strict administration, nor an- 
swerable for loss arising from the 
omission to ad(^it* (Macdawal 
V. Buckan (ScotdO, 1S2, 133.) 

It seems that when an agent neglects 
to keep his principal's accounts in 
such 8 way that be can immedi- 
ately, or within a reasonable time, 
produce them when called upon, 
if the principal, owing to the 
delay> brings an action against the 
agent, although the agent's ac- 
counts should^ when produced, be 
found to be correct^ he shall not 
haye his costs, (id. 133.) 

AGREEMENT. 

(Fwfe Spec. Per.) 

Agreement in writing in 1800, be- 
tween A. and B. for a lease to B. of 
a farm belonging to A. for three 
lives generally, no particular lives 
being named. C. purchases the 
farm from A. subject to the agree- 
ment, and receives rent from B. 
who occupied the farm under the 



agreement till 1808, when B. 
discontinued the payment of rent, 
because C. who had not seen the 
agreement till 1807^ then retoed 
to perform it. Bill by B. in 180S^ 
for specific performance, naming 
the lives of three of the tenant's 
children, and decreed accordii^lj 
in the Court below ; and the de- 
cree affirmed in the House of 
Lords, with some variations re- 
specting the performance of pre- 
vious conditions by the tenant.^ 
Lord Eldoo, C. observing— *< The 
** estate was purchased subject to 
*^ the agreement ; and the eqoi^ 
** of the case is, that the agree* 
** ment should have been made 
*' good at the time of the pur- 
** chase ; and though it la objected 
<* that the naming of the Uvea now 
<< renders the performance a di^ 
<* ferent thing (whidi is the case) 
'* from what it would have been if 
<*the lives had been originally 
** named, since lives might then 
** have been named, which might 
<* have dropped by this time, yet 
<< it is clear that die parties were 
<< going on as if the one had been 
<* entitled to performance, and the 
<< other had been bound to per- 
** form ; so thero seems to bav« 
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** been a mutual defiuilt. I have 
** said tliese few wordi, because I 
^ am anxious that this should not 
** be understood as a decision, 
** that under such an agreement 
^as this, a party mi^ layby as 
^ long as he pleases, and then 
^ apply with e&ct for a specific 
<< perfermance. It is only on the 
^ prticnlar drcuuBtances of the 
^ cue, taking it out of a general 
^ nde, thatdiedecisionisfimnded." 
MelwidMtanding the alterations made 
in the deeree, as to the conditions 
to be performed by the tenant, he 
was allowed lOtf . costs, the 'Appel- 
lant not having caUed below for the 
proper provisions as to these condi- 
tions; and the tenant having been 
COMiderabiy harassed with ex- 
penses, in the coarse of the suit, 
and with actions for use and occu- 
pation. (Kensington (Lord) v. 
Phiaip$ (English), 61, 62.) 

ARBITRATION. 

ABBmn, well known to the parties 
eoocemed for his skill in the sub- 
ject of reference, acting under 
snbmlssions reciting that the par- 
ties had ** confidence in him as a 
•« it person, '^ and had •< confi- 
'* denee in his judgment " to carry 
into eftct certain improvements 
upon lands, and apportion the ex- 
pense among the parties, refuses 
to commmiicflte the notes of his 
opinion, or a draft of the award, 
before it was pronounced to one 
of the parties applying for such 



notes or drafl, and reluMS to re- 
ceive proof of alleged material 
fiuAs laid before him by the same 
partf ; he being himself a compe- 
tent judge of the subject, and 
chosen for that reason, and having 
no doubt in his mind ; the award 
was held good, notwithstanding 
such refusal: for {per Lord 
Eldon, C.) an arbiter is not bound 
in all cases to receive evidence, 
whether it will have any efkd on 
his mind or not. But even in the 
law of Scotland, which attaches so 
much value to arbitration, a re- 
fusal by an arbiter to receive proof, 
where proof is necessary, may 
amount ti».v^j|te they would con- 
sider as a ground for setting aside 
an award. 

An arbiter hltt an interest in the sub- 
ject of reference, and this is well 
known to the partlea befiire they 
sign the submission ; the award is 
good notwidistanding the interest 

Five parties agree to refer the di- 
rection of certain extensive im- 
provements, and the apportioniDg 
of the expense among them to an 
arbiter, the submission bearing 
that the award is to be pronounced^ 
« betwixt and the day of ,** 
(omitting the usmd words, next to 
come) ** or between and any 
** further day to which this sub- 
'* mission may be prorogated, and 
<' which he (the arbiter) is hereby 
^ empowered to do at pleasure." 
Three of the parties sign the sub- 
mission in March, 1811. The 
arbiter prorogated the snbnnsfion 
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on the 8th November, 181 1, and 
3d November, 1813. The two 
other parties signed tbesuboussioD, 
one on the 20th March, the other 
on the 9th April, 181S> and the 
award was pronounced in May, 
1813, when the work was com- 
pleted. One of the parties who 
first signed, endeavours to get rid 
of the award, on the ground that 
the legal time had expired, the 
prorogations being ineffectual, be- 
cause two of the parties had not 
signed the submission till after the 
date of the last of them. But 

. beld> that as the party had seen 
the work going on in the interval 
between 1811 aiii»l8l3, without 
intimating aoy such objection, he 
must be considered as having 
waived it, and should not be per- 
mitted to take advantage of it 
aftes the completiop of the work. 

Arbiter in his award goes beyond the 
limits of the submission : this does 
not vitiate the whole award, but 
the excess held pro nan ser^g, 
and the award good to the extent 
of the power. {Johnston v. Cheape 
(Scotch), 247, 248, 249, 263, 
264, 265.) 



B. 

BANKRUPTS. 

Powers of the commissioners as to 
breaking open the outer doors of 
houses, shops, Ac. {Burdett v. 
AMo$ (English), 198.) 



c. 

CHAPTER, 
(Fu^tfDxAv.) 

CONTEMPT. 

( Vide Privilsgs.) 

Thb Commons' House of Parliament 
may commit for contempt. {Bur* 
dttt V. Abbot (English). 165.) 

The following qoestioa being pot to 
the judges«*<< Jf the Court of 
<< Common Pleas having M^iudged 
** an act to be a contempt of Coort, 
** had coDiHiittedfor the opotenpt, 
*^ under a warrant, ttafii^ auch 
** adjudication generally, widwut 
** the particular circumstances, an4 
** the matter were brought before 
^ the Court of King's Bench* by 
** return to a writ of hob* coqhi 
" the return setting forth the 
*< warrant, stating such ad^odicft* 
<* tion generally, whether id that 
** case the Court of King's Bescb 
<< would discharge the priaeoer 
** because the particular beta and 
«< circumstances, out of wbieh the 
*^ contempt arose, wave not set 
** fbrtb in the warrant ? " 

It was answered in the js^gative. 
(ib. 199> 200.) 

CONTRACT, 

Contract for purchase of hnds; 
100 acres arable, 700 acree pas- 
ture ; the pnrciiaser^ ** entrj to 
^ cemmeaee at V^iiCswiday, 1907, 
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<< and that he if to have right to 
" the crop and year 1807," and 
disposition, assigning ** the rent 
^'for crop and year^ 1807." The 
fiurm at the time of the sale in 
possession of a tenant at a rent 
payable one half at Candlemas, 
the other half at Lammas, in each 
year. Held that the seller, not 
the purchaser, was entitled to the 
tent, payable by the tenant at 
these two terms in 1807. N.B. 
The purchaser obtained possession 
of the grass and houses at Whit- 
•undoyy 1807, and of the arable 
Ind after the separation of the 
crop ftom the ground in that year. 
(Skeppttfd'o. fVatherston (Scotch), 
878.) 

COSTS. 

{Vide Agent— Warranty — 
. Fraud— Agreement — Error. 

-ALTHOUGto material alterations were 
made in Dom. Proc. in a decree 
appealed from, but affirmed as to 
the principal matter; yet, as the 
Appdlant had not called for these 
alterations below, and as the Re- 
spondent had been considerably 
harassed with actions and ex- 
penses, the Appellant was ordered 
to pay costs. (Kensington {Lord) 
V. Pimps (English), 61, 62.) 

Wher^ errors are argued in Dom. 
Ftoc not having been argued be- 
low, although they may be well 
worthy of consideration, the house 
will, because they were not argued 
below, order the Plaintiff in error 



to pay costft, as if they had not 
been argued at all in Dom. Proc. 
{Doran v. 0*Reitty (EngliBh}, 
2S3, 234.) 



DEAN (AND CHAPTER). 

Under the words of the Charter of 
incorporation of the Dean and 
Chapter of the Cathedral church 
of H. T., Dublin^ ordaining that 
** the Archdeacon, &c. can and 
** may enjoy a stall in the choir, 
** and a voice and place in the 
** Chaptermall Chapter acts, ftcf 
he has a vqflhi in all its corporate 
acts, and nol merely in the acts 
of that Chapter considered as the 
Archbishop's council: and, it 
seems, he may vote by proxy. 
(Kildare v. Smyth (Irish), 225.) 



DEBTOR. 

( Vide Magistrates — Prisoner.) 

Under what circumstances a Debtor 
is entitled to liberation on bill of 
health. (Ritchie v. Magistrates of 
Canongate (Scotch), 87.) 

DECREET. 

(Vide Arbitration — Irregula- 
rity. 

DEVISE. 

Devise of freehold estates to J. R. 
nephew and heir at law of testatrix 
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for life, and on his decease, *' to and 
** amongst his children lawftdly be- 
** gotten f equaUyy at the age of 
*^ tvoenty'one^ and their heirs as 
*^ tenants in commons but if only one 
** child shall Uve to attain such age^ to 
** him or her^ and his or her heirs, at 
•* his or her age of twenty-one years .• 
** and in case my said nephew shall 
^* die without lawful issue, or- such 
*^ lawful issue shaU die before twenty' 
" one,'* then over. Held by the 
Court of K. B. and judgment 
affirmed in Dom. Proc. that the 
children of J. R. took a vested re- 
mamder. (RaiidoU v. Doe (Eng- 
lish), 202, 203.) 

DOORS (BREAkiNG OPEN). 

{Vide Privilege.) 

^ By the common law, no House 
*' may be broke open by the officer 
** of the King at the suit of a 
*' common person, otherwise at the 
" suit of the King." Per Treby, 
Ch. J. (Burdett v. Abbot (Eng- 
lish), 198.) 

ELECTION. 

The set or constitution of Inver- 
keithing requiring that the mem- 
bers of 'council should be resident 
burgesses, the clerk, at the elec- 
tion of a delegate for that burgh, 
in 1812, refused to reckon the 
votes of two persons whose names 
had been entered in the minutes, 
as part of the magistrates and 
town council, assembled for the 
purpose of the election, and to 



whom the qualifying oath had been 
administered by himself, in con- 
sequence of an objection on ac- 
count of non-residence; the fact 
of non-residence being notorious 
and consistent with the clerk's 
own knowledge ; and the rejectioii 
of these two votes governing the 
return. Complaint under the 
statute 16 Geo. 2. cap. 11. against 
the clerk, and judgment by the 
Court of Session, that he had 
incurred the penalties of that 
statute, on the ground that the 
officer was bound by it to reckon 
the votes of all those whose names 
appeared as members of council 
on the burgh records, beyond 
which he was not entitled to look ; 
and that bond fides was no defence. 
This judgment reversed by the 
House of Lords for want of aver- 
ment in the complaint that the 
coraplainer was duly dected dele- 
gate, the statute having given the 
penalties to the person so elected. 
And also for want of sufficient 
evidence of that fact ; the town 
books, with names inacribed, the 
best evidence to show that those 
whose votes were rejected were 
members of council, not bemg 
produced in proof. 

The Lord Chancellor observing, that 
in a case so penal as this, It \ 

. wholesome principle that 
averment and clear proof dMNdd 
be required. 

Lord Redesdale observing, that be 
very much doubted whether the 
construction put upon the act bj 
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tbe Court bdow mur the true cmi- 
ttruetioo. {Black v. Campbell 
(Scotch), 9S.) 

ENTAIL. 

EirrAaiy with rtstrictionf upon the 
heinaaA members oitailm. Held 
by the Houae of Lords, aSmmig 
adocifioii of the Court of Sottion, 

thai the iootitute was not hidiided 

» 

m tbe^ord members^ w oeed in 
this fortacoiar entail; the word 
^ipetring to he used in the same 
aeaoo as the word keirBf and the 
case boiDg therefore within the 
frincipla of decision in the I>nn- 
tiealhcaoa. (SUelv. Sieel{Sco%dk), 
7S.) 

Tbo ground of decision In the Dun- 
treath ease^ not now to be shaken, 
»or to ho got rid of by nice, thin, 
snd shadowy distinctions. (t6.84.) 

Efact of the statute 1449, cap. 17. 
with rospeet to leasea granted by 
hoiffs of entaiL (Mon^amery v. 
Chariaris (Scotch), 301, 302.) 

Fiaiid ott an entail, as contradistin- 
guished frooi a breach of prohibi- 
tion. (»6*dS0, 321.) 

Whether the throvring the public 
butdeaa on the old reserved rent 
is a diminution of the rent or 
mtaL (ib. 345, 346, 347, 365.) 

^t^^ of the act 10 Geo. 3. cap 60. 
*'im$o the granting of leases by heirs 
of entail. 0^.352,353,354,355, 
356.) 

JPowers of an heir of entail as to the 
cutting and sale of timber, {ib, 
358.) 



EflRset of taUilg grMnn etasidtired, 

. with reference to the pvohibition 
against dimieurioii df the HkitaL 
(ib. 968, 365, 3670 

Whether the Aee rent tmif be fe- 
doced without in the sefise tff the 
hiw diminishing the rem. {ib.Sffl, 
368.) 

Whether an heir of entail may not, 
in some chrcomstaneei^ be re- 
stricted otherwise than as he is 
expressly fktered. (ib. 369.) 

Whether a prohibitioft against As- 
poning is co-extensive, wWi a pro- 
hibition against aUertaiing. (ib. 
374, 381.) 

Consequences of the doctrine tliat 
a prohibitioaMgainst diminishing 
the rent apfdias only to the nomi- 
nal and not to the net rent. {ib. 
382.) 

ESCAPE. 

( Vide MA6ISTBATB8.) 

ERROR. 

Debi in K. B. and demand made in 
lawful money of Great Britain, 
founded upon a judgment of the 
Supreme Court of Jamaica ob- 
tained in an action of assumpsit in 
that Court for so mtiah Jsimaica 
currency, the declaration in K. B. 
stating diat this aasounted to so 
much in British money. Final 
judgment by de&nit against the 
Defendant, and error bvought in 
the Ex. Ch.; and there^. the errors 
not being argued, judgment af- 
firmed, and thereupon error in 
Dom. Proc. Held that the de- 
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uMod brimg nede in lairfiil money 
of Great Britain, and the De- 
fendant below hairing sufiered juc^- 
ment te go against hioa by didOeiidt, 
he had himaelf assessed theaaKMmt, 
and that there was no eceasion to 
send the matter to a jury by writ 
of inquiry. 

Count in the declaration far interest 
lor the tebeamoe of menqp on 
request : this is well laid, a pro- 
mise to pay interest beii^ iaiplied. 

Where errors are argued in Dom. 
Rfoc without baring been argued 
below, and jodgaient is affi r m ed, 
though the alleged errors may be 
well worthy of consideration, the 
House will make tiie plaintiff in 
error pay the costs of the proceed- 
ings there, as if the case had not 
been argued at all in Dom. Proc. 
(Daran v. O'ReiUy (English), 
233.) 

EVIDENCE. 

Objections to evidence on the 
ground of interest and confidential 
agency. ( Tawirt v. Seliars 
(Scotch), 234, 835.) 



F. 

FACTOR. 

A PERSON employed as a gentleman's 
general law agent in purchasing 
lands, making payments, in con- 
veyancing and expeding titles, re- 
ceives, in behalf of his employer, 
the rents of a small detached pro- 
perty let to inferior tenants, with- 



out any written eommission as 
factor, and under circumstanoes 
which showed that it was not ex- 
pected that he should compel pay- 
ment of the rents by ultimate dili- 
gmce, as in the case of a comtrf 
factor, theogh he charged fiKtor^a 
fees. A considerable anrear of 
rent haviag accrued du^ and se- 
veral of the tenants having beeome 
insolvent, the son of the e iigh al 
employer eatts upon She agent <br 
pajrment of the amonnt of the 
rents lest during the tiBi#orhv 
management by such H M olv e ne y ; 
aa he might have eompdUed pay- 
ment by incareeration, aequeslMh 
tion, and a roup of eftcts^ but 
neglected to doso., Hddl^tfae 
House of Lords, itfming s de- 
eision of the Court of gsssien, 
that, under the partieuUur dremn- 
stances of the case, the agent was 
not liable for the rents sa Ibsl. 
Biit the agent having bee^ cdled 
up<Ki by his employer fbr a gene- 
ral account, and not having kept 
his accounts in such a slate Aait 
they could be readily produeed, 
and the delay having been tHehn- 
mediate cause of bringing an action 
for an account, though the wmn 
justly due was less than Che 
clfciimed, and the decision' 
in favour of the agent wi 
rtK>ve^ it was so affirmed 
costs. ( Macdcnml «. 
(Scotch), 127, 128.) 

FAKM. 
( Vide Contract.) 
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nSHING. 
( Vide Salmon.) 

FRAUD. 

K. uoLDiKO certain premises under 
a lease made in 1769, for three 
lives at SOOl. rent in 1802, obtains 
from 6. tenadt for life of the pre- 
mises, with power of leasing at 
the best rent, then under age, and 
in embarrassed circumstances, by 
the ofier of immediate payment of 
• year's rent then due, but by the 
custom of the country not payable 
. till half a year after, and by a pro- 
. mise to plant on the premises 
. 10,000 trees for the benefit of the 
landlord, and to make over to him 
those already planted, a new lease 
of the lands at the old rent, sub- 
itituting, instead of two of the 
old lives, two young lives: — the 
lease, however, containing nothing 
about the trees planted, and no 
covenant to plant the 10,000 trees, 
but only an agreement endorsed 
on the lease to plant thero. The 
old lease still retained by K. and 
no trees planted by him ; but im- 
mediately after execution of the 
new lease of 1802, he assigns that 
lease upon trust to secure a pro- 
vision for a wife whom he then 
\; and soon after, by will, 
the provision upon other 
property^ in case the lease should ^ , 
be evicted. — G. after he came 
of age, accepts tlie rent, and gives 
receipts for it. K. dies. Bill 
against his sod, the widow, and 



her trustees, by G. and Us tras« 
tees (the remainder*men not made 
parties) to have the new lesse de- 
livered up to be cancelled, as 
being fraudulent and void-^and 
the bill dismissed below. But the 
decree revened by the House of 
Lords, declaring Uiat the lease, as 
between the lessor and lessee, was 
such as ought to be cancelled ; but 
remitting to the Court below to 
proceed, with respect to relief as 
against the widow and her trustees, 
as should be just. (KnalchbuU v. 
Kiuane (Irish), S89.X 

Where circumstances are alleged in 
a bill which, in legal construction, 
amount to«.4raud, the ground of 
fraud is suflkiently laid, although 
that term is npt applied in the bill 
to the circumstances, (ib. 409.) 

B. F. and K. become co-partners in 
a joint adventure in land. A third 
person (Lord L.), for whom K. is 
factor, is anxious to purchase a 
part of the co-partnership land 
called Hilton, at 19,441/. and 
applies to certain monied. relations 
to furnish him with the means of 
effecting the purchase. B. is aware 
of the anxiety of Lord L. to pur- 
chase Hilton, but K. does not 
communicate to B. the steps taken 
by Lord L. with that view. F. 
(K. concurring) persuades B. to 
agree to offer the lot to Lord L. at 
19,000/. in order to bring him to 
a decision ; and B. and F. offer it 
at that price to K. who accepts it 
for himself without any objection 
made by his co-partners, B. how- 
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ever, undentandiDg the offer and 
acceptance to be for Lord L. Lord 
L. does not accept the offer at that 
time, and K. sells the lot at 
19,000/. to F. without any com- 
munication with B.-T-F. sells pieces 
of the lot to M. and Lord L., with- 
out any interference by B., and 
then sells the remainder to Lord 
L. at a price which makes up for 
tlie whole lot the sum of 22,311/., 
instead of 19,000/. B. brings his 
action for a share of the increased 
profits, alleging thai his consent 
to ofier the lot at 19,000/. was ob- 
tained by fraud and concealment, 
on the part of his co-partners, for 
the purpose of exduding him from 
his share of these profits. F. ex- 
amined on oath, states that he did 
not consider himself legally bound 
to allow K. to participate in the 
profits, but that he had a feeling 
of honour on the subject, K. 
having promised, in case F. should i 
be obliged to sell the lot at a loss, I 
to bear a part of that loss. Judg- 
ment below for the Defenders, 
affirmed above, but without costs. 
The Lord Chancellor and Lord Ke- 
desdale being of opinion that, 
although the circumsunces might 
raise a suspicion of unfiur dealing, 
B. by his own conduct in not in- 
terfering at all with the sales by F. 
of pieces of the lot to M. and 
Lord L. taken in connexion with 
his conduct at the time of the offer 
to and acceptance by K. was pre- 
cluded from the relief which he 

VOL. ¥• 



prayed* (Bayne 
(Scotch), 151.) 



V, Ferguson 



I. 

INSANITY. 

In support of an action brooght in 
1808 to reduce certain deeds tx-^ 
ecuted by M. between 1788 and 
179% upon the ground of' the in- 
sanity of M. the grantor ; parole 
evidence given that he was quite 
deranged from 1781 till his death 
in 1804 ; the evidence applying to 
his insanity generally and not to 
the particular moments when the 
deeds were executed. This evi- 
dence encountered by parole ^i« 
dence of his general sanity during 
the same period; and this latter 
evidence corroborated by notes or 
receipts written by M. having re- 
ference to the contents of the 
deeds; and showing that he un- 
derstood their nature and eflfect; 
and also by the deeds themselves, 
which were rational in his jdrcum- 
stances, corroborated also by the 
circumstances that the deeds were 
attested by witnesses of unim- 
peached credit, and that M. had 
been in 1784 served heir, and m- 
feft in the subjects conveyed by the 
deeds, and bad then sold part of 
the lands, and mortgaged the re- 
msinder, &c. these transactions 
proceeding on the suppositkm of 
his sanity, and remaining unchaU 
2o 
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lenged. Held by the House of 
Lords, reversing the judgment be- 
low, that the deeds were good. 

The Lord Chancellor observing, that 
supposing M. to be weak or even 
insane, if he was sane at the time 
of executing the deeds, that was 
sufficient to support them: and 
that the distance of time between 
the period of their execution and 
that at which they were challenged 
was a material consideration ; and, 
that if the deeds had been bad 
as titles, they could not have been 
good as securities. 

Lord Redesdale observing, that if 
deeds were to be reduced on the 
ground of utter incapacity, they 
could not stand for any purpose ; 
that in prder to discover the truth 
from conflicting evidence, it is 
proper to try it by the test of col- 
lateral circumstances, the truth 
of which is unquestionable; and 
that these circumstances in this 
case were inconsistent with the 
evidence of notorious incapacity 
in M. ; and that the attesting wit- 
nesses to some of the deeds being 
dead, it must be taken that they 
would have sworn to the sanity. 
(Tcwartv. SeUars (Scotch), 231, 
235, S42, 24.3.) 

A man confined in a house for the 
reception and care of insane per- 
•ons during a lucid interval, under 
a sense of his situation, the ap- 
prehension of a relapse, and the 
impression that no time was to be 
Jost, disposes of his property in a 



rational manner. The instrument 
held valid and effectual for its pur- 
pose, (ib. 2S6.) 

INSURANCE. 

A. A MERCHANT in Londou, having 
an order in 1810 from B. a mer- 
chant in Perth, for goods to be 
shipped from London for Dundee, 
sends the goods to the wharf on 
Saturday 24th Feb. the vessel then 
taking in goods for Dundee, being 
the K. (unarmed) which had been 
substituted by the Shipping Com- 
pany for the D. (armed), the Com- 
pany announcing on the 23d and 
24th Feb. to all who inquired that 
the K. and not the D. was to sail 
on the 25th (Sundajra and Thurs- 
days being the regular .sailing days). 
A. dispatches the invoice on 27th 
Feb. dated on that day, with advice 
that the goods had been sent by 
the D. not naming the 24th as the 
day when the goods were sent to 
the wharf, and leaving it to be in- 
ferred from the date of the invoice 
that the furnishing was made on the 
27th, and that the sea risk did not 
commence till the 1st of March. 
The K. sails with the goods on tlie 
25th Feb. and is captured on 2d 
March by a privateer. Action 
brought by A. against B. for the 
price of the goods, and held below 
that he could not recover. The 
judgment affirmed above, the 
Lord Chancellor being of opinion 
that if B. had insured upon the re- 
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presentation sent him, he could 
not have recovered from the un- 
derwriter. [Arnot V. Stewart 
(Scotch), 274.) 

IRREGULARITY. 

Decreet in October, 1817, by jus- 
tices of peace against Anderson 
and Co. tanners, finding them 
liable in a penalty, and condemn- 
ing stock on their premises seized 
in August or September, 1807, by 
an excise officer, made without 
evidence, on complaint of a col- 
lector of excise that Anderson and 
Co. carried on the trade of curriers 
as well as tanners at the same time, 
contrary to law. The goods sold 
under the decreet, and purchased 
up by Anderson and Co. who 
brought their action in 1809, in 
the Court of Session, against the 
excise officers, for reduction of the 
decreet for reasons specified (the 
decreets being against Anderson 
and Co, not being one of the 
reasons specified), and other 
reasons, and for repetition of their 
money, and for damages. Preli- 
minary defences founded on want 
of jurisdiction in the Court, be- 
cause the decreet rested on re- 
venue statutes, on want of a 
month's previous notice to the 
officer, and on the alleged ex- 
piration of the time for bringing 
the action (three months), re- 
pelled : and interlocutor of the 
Lord Ordinary on the merits re- 
ducing the decreet, and finding the 



pursuers entitled to repetition of 
their money, but assoilzieing the 
defenders from the conclusion for 
damages. The interlocutor ac- 
quiesced in by the pursuers, who 
dropped their claim for damages, 
and the interlocutor adhered to by 
the Court. Difficulties in the 
Dom. Proc. because the summons 
contained a conclusion for damages, 
though not insisted upon after the 
Lord Ordinary's interlocutor j and 
because the reason that the de- 
creet was against Anderson and 
Co, was not specified in the sum- 
mons, and question whether it 
could be taken advantage of under 
the words ^^ other reasona :'* but 
the judgment affirmed. (Camp- 
bell v. Anderson (Scotch), 412.) 

JURISDICTION. 

( Vide Irregularity.) 

Jurisdiction of the Court of 
Session as to revenue matters; 
reducing decreets of magistrates 
for irregularity, &c. {CamjMlv. 
Anderson (Scotch), 412.) 



L. 

LANDLORD. 

Lease in 1713 for three lives, re- 
newable for ever on payment of a 
fine on the dropping of each life» 
at 501. rent, by A. to B. B. leases 
the lands to C. at 100/. rent, with 
covenant to renew for ever to C. 
on the same terms; and B. also 
2g 2 
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covenants to reneir regularly with 
A* C. pays his fines and renews 
with B. but B. never renews with 
A. A representative of A. in 
17989 accepts some money from 
C. towards the discharge of the 
fines due firom B. and makes de- 
mands for payment of the whole 
of the fines by C. which C. neg- 
lects to comply with. A formal 
demand of the fines made by a re- 
presentative of A. in 17999 against 
C. who does nothing for nine 
months after demand, and then 
makes an illusory tender which is 
not accepted. Held, by the House 
of Lords, that under these cir- 
cumstances C. had no claim in 
equity to a renewal. 
Per Lord Redesdale. A formal de- 
mand is not necessary under the 
tenantry act. The true meaning 
of the tenantry act is to declare 
what was the equity of Ireland^ 
with respect to these leases, before 
the statute. When a demand is - 
made, the neglect to pay, when it 
goes beyond what is a reasonable ! 
time for payment, ceases to be I 
mere neglect and becomes wilful. | 
What is a reasonable time for pay- I 
ment must depend on circum- ; 
stances ; and no precise time ap- 
plicable to all cases can, with | 
justice, be fixed. Though a formal 
demand is not necessary, yet, when ; 
such a demand is made, the prior 
dettiands are waived, and the time 
is to be computed from the period 
of the formal demand : but prior 
demands are to be taken into ac- 
2 



count in considering what is a rea- 
sonable time after the formal de- 
mand. When the first lessee re- 
ceives the fines from his under- 
tenant, and neglects to pay them 
to the head landlord, that is firaud 
in the first lessee, who is there- 
fore not entitled to a renewal, 
and the remedy of the under- 
tenant is against the first lessee, 
and not against the head landlord. 
The landlord, in making the de- 
mand, is not bound to state the 
precise sum due, nor to make a 
demand upon, or give notice to, 
every individual interested in the 
subject. The original design of 
these leases, was the better cul- 
tivation of inferior lands, and cbe 
more easy recovery of the rent, &c. 
(Barrel V. Biiritf (Irish), 1.) 

LEASE. 

Agreement for a lease for three 
lives generally, and no lives named 
for some years, but the lessor 
acting as if he considered himself 
bound by the agreement The 
agreement specifically performed 
under the circumstances, the lives 
being named by the lessee. (Ken- 
sington (Lord) V, Phillips (Eng- 
lish), 61. 



M. 

MAGISTRATES. 
The magistrates of Canongate, upoi 
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a certificate on oath by a pbysi- 
cian, that the life of a debtor, 
confined in their gaol by the Ap- 
pellant, was in imminent danger, 
permitted his liberation from the 
gaol to some house within the 
burgh, on his giving bonds with 
two sureties to conform to the con- 
ditions of the Act of Sederunt, 
1671, by residing in some house 
within the burgh, and on no ac- 
count going beyond the jurisdic- 
tion of the same, and returning 
to prison on recovery of his health, 
or when required, under penalty 
of paying the debt. A particular 
house Within the burgh was as- 
signed for the residence of the 
debtor ; but he never was there, 
and was frequently seen at his 
house in Surgeons' Square and 
other places without the burgh, 
apparently in good health. The 
Appellant commenced an action 
against the magistrates for the 
debt, on the ground that the 
debtor's residing out of the juris- 
diction of the burgh of Canongate 
was an escape, which made the 
magistrates liable. The Court 
below decided in favour of the 
magistrates ; and this decision was 
affirmed in the House of Lords, 
both on the general ground that 
the circumstances were not such 
as rendered the magiistrates liiable 
under the Act of Sederunt, and 
also upon certain specialties in this 
case. 
The Lord Chancellor stating, that 
he would have had some difficulty 



in saying that the magistrates were 
not liable on the general ground, 
if the" construction, as to this point, 
to be put on the act, had not been, 
in some measure, settled by the 
decisions in the cases of Farbe» 
V. Magistrates of Canongate, and 
Fordyce v. Magistrates of Aberdeen 
in 1798. {Ritchie v. Magjutrates 
of Canongate (Scotch), S7, 88, 
123.) 



MISREPRESENTATION. 

( Vide Insurance— Warranty.) 

Where a horse was sold under 
warranty of soundness, ^*c. but 
with a misrepresentation as to the 
place from which he was brought, 
observed by Lord Eldon, C that 
if the horse answered thc3 war- 
ranty at the time of tho sale, 
the misrepresentation as to the 
place from which he came would 
not invalidate the contract. 
{Geddes v. Pennington (Scotch), 
164.) 



N. 

NEGLECT. 

(Vide Landlord — Tenant.) 

The Irish tenantry act is merely 
declaratory of what was the equity 
of Ireland, with respect lo leases 
for lives renewable for ever, io 
cases of mere negieet to ven^w. 
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before that act. {Barrett v. Burke 
(IriBh), 15.) 
And the moment a demand is made, 
neglect to pay when it goes be- 
yond a reasonable time is wilful, 
and a reasonable time is such time 
as may be necessary to enable the 
tenant to ascertain when the cestui 
que vies died, to compute the sum 
due, and to prepare the leases for 
execution. What is a reasonable 
time must therefore depend on the 
circumstances of each case, and 
no precise time can properly be 
fixed, (ib. 16.) 

NETS. 
( Vide Salmon.) 



o. 

OFHCERS (RETURNING). 

(TiWc Election.) 

Whether the acts subjecting re- 
turning officers to the penalties ap- 
pointed by the statute 16 Geo. 2. 
cap* 11. must not be acts done in 
breach of the oath prescribed by 
that statute, and such as would 
render the officers liable to a con- 
viction for perjury, that is, that 
they should be acts done wilfully 
and falsely, or malajide. ( Black v. 
Campbell (Scotch), 59, 60.) 

OFnCER (EXCISE). 
( Vide Irregularity.) 



P. 

PARLIAMENT. 

( Vide Privilege.) 

The Commons' House of Piarliament 
has the power to commit for con- 
tempt. {Burdelt v. Abbott (Eng- 
lish), 165, 200.) 

PARTIES. 

Where a lease made by tenant for 
life, with a power to lease, was in- 
valid at law as against the remain- 
der-men, as being a bad execution 
of the power, held that the re- 
mainder-men were not necessary 
parties to a bill by the tenant for 
life to set aside the lease for fraud. 
(Knatchbtdl v. Kissane (Irish) ^ 
391, 401.) 

PERFORMANCE. 

{Vide Agreement.) 

Agreement for a lease for three 
lives generally, the lives not being 
named for several years, specific- 
ally performed under the circum- 
stances, the lessee naming the lives. 
(Kensington {Lordf v. PkUlipSy 
(English), 61.) 

PLEADING. 

(Vide Election.) 

In an action against an excise officer 
to recover money extorted from a 
party, by reason of an illegal 
. seizure, summons contains a con- 
clusion for damages, and this, by 
statute, rendered a month's pre- 
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vit>us notice to the officer necessary, 
which notice was not given. Lord 
Ordinary decides for the pursuer 
as to repetition of the money, but 
assoilzies the defender as to the 
conclusion for damages, and the 
pursuer acquiesces : whether this 
is sufficient to put the summons on 
the same footing as if it had never 
contained the conclusion for da- 
mages, and to render the notice 
unnecessary. {Campbell t?. An- 
derson (Scotch), 412, 428.) 
Decreet by Magistrates against An- 
derson and Co. condemning their 
goods seized by an excise officer, 
and finding them liable in a 
penalty. In an action to reduce 
the decreet for reasons specified 
and other reasons, whether the 
objection that the conviction was 
bad as being against A. and Co, 
by that description, that not being 
one of the reasons specified, could 
be taken advantage of under the 
words, other reasons, (ib, 427, 
428.) 

PRACTICE. 

(Vide Error.) 

Appeal from a judgment in declara- 
tor in 1810, suffered to drop, and 
action of reduction brought in 
1812, to reduce the judgment in 
the declarator; and in 1813 one 
appeal presented from the judg- 
ments in both causes, and the 
general answer put in. Objected, 
when the appeal came to be heard 
in 1817> that it was irregular to 
6 



join both causes in one appeal; 
and, besides^ that the appeal was 
irregular as to the declarator, the 
petition not having been presented 
within the first fourteen days of 
the session. The House was of 
opinion that there was an irregu- 
larity in the mode of bringing the 
causes before it; but: — 1. The 
objection ought to have been made 
in 1813, when the other parties 
might have put themselves right 
in point of form : — 2. It ought to 
have been made by petition, to be 
referred to the appeal committee : 
— 3. When a cause comes on to 
be heard, it is to be taken as re- 
gular: and, therefore, the appeal 
heard on the merits, and leave 
given to the parties afterwards to 
set themselves right in point of 
form by presenting another pe- 
tition of appeal in the declarator 
nunc pro tunc^ as if it had been 
done in 1813. (Dixon v. Graham 
(Scotch), 266, 271, 272.) 
Though in a bill of exceptions to the 
directions of the Judge below, the 
evidence given at the trial upon 
which the allegation of error de- 
pended was not set out at length, 
but parts of it, consisting of char- 
ters, entries, &c. were, merely re- 
ferred to, and the record appeared, 
on the transcript brought up, to be 
so far defective; and though in 
strictness the House of Lords 
cannot proceed upon such a record, 
yet upon consent of the counsel 
for both parties to select such parts 
as they naeant to rely upon, the 
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•8 heard and decided : the 
Lord Chancellor stating that a 
special entry should be made on 
the journals to guard against the 
mischief of such a precedent. 
(N. B* The evidence was printed in 
SB appendix to one of the cases.) 
(KOdare (Bishop of) v. Smyth 
(Irish), 225, 229.) 

PRISONER. 
(Vide Magistrates.) 

Pbisonxe for debt in Canongate 
gaol liberated on certificate, not 
on oath, of a physician and sur- 
geon, stating that ** for preserva- 
** tion of his life he needed free 
** air in a situation where proper 
'*^ care and medicines might be ad- 
<* ministered,'* suffered to choose 
jiis own lodgings in the burgh, 
and to visit different places in the 
neighboorhood beyond the juris- 
diction, without any attention 
paid to his conduct by the magis- 
trates, to whom no application was 
made by the incarcerating creditors 
for his reincarceration. Held that 
the magistrates were not liable for 
the debt. [Ritchie v. Magistrates 
^ 8fe. (Scotch), 102, 106, 107.) 

Prisoner for debt liberated x>n bill of 
health from Aberdeen gaol, and 
snfiered to employ himself in his 
ordinary affiurs, and to go to 
markets, &c. at a considerable 
distance from the burgh without 
restraint. Held that the magis- 
trates were not liable for the debt. 
(I*. 107, 108.) 



Practice of the burghs in case of li- 
beration of debtors on account of 
sickness, (ib. 104.) 

PRIVILEGE (OF PARLIA- 
MENT). 

To an action of trespass against the 
Speaker of the House of Com- 
mons for forcibly, and with the 
assistance of armed soldiers, break- 
ing into the messuage of the Plain- 
tiff (the outer door being shut and 
fastened), and arresting him there, 
and taking him to the Tower of 
London, and imprisoning him 
there : it is a legal justification to 
plead that a Parliament was held 
which was sitting during the period 
of the trespasses complauied of: 
that the Plaintiff was a member of 
the House of Commons : and that 
the House having resolved, ** that 
** a certain letter, &c. in Cobbett's 
*< Weekly.Register, was a libelbus 
<< and scandalous paper, reflecting 
" on the just rights and privileges 
" of the House, and that the 
*< Plaintiff, who had admitted that 
'' the said letter, &c. was printed 
** by his authority, had been 
** thereby guilty of a breach of 
** the privileges of that House ; " 
and having ordered that, for bis 
said ofience, he should be com- 
mitted to the Tower, and that the 
Speaker should issue his warrant 
accordingly; the Defendant as 
Speaker, in execution of the said 
order, issued his warrant to the 
Serjeant at Arms, to whom the 
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execution of such warrant be- 
longedy to arrest the Plaintiff, and 
, to commit him to the custody 
. of the Lieutenant of the Tower : 
and issued another warrant to the 
Lieutenant of the Tower to receive 
and detain the Plaintiff in custody 
during the pleasure of the House ; 
by virtue of which first warrant 
the Serjeant at Arms went to the 
messuage of the Plaintiff, where 
he then was, to execute it; and 
because the outer door was 
fastened, and he could not enter, 
after audible notification of his 
purpose and demand made of ad- 
mission, he, by the assistance of 
the said soldiers, broke and en- 
tered the Plaintiff's messuage^ and 
arrested and conveyed him to the 
Tower, where he was received 
and detained in the custody under 
the other warrant by the Lieute- 
nant of the Tower. 

And to a similar action against the 
Serjeant at Arms, a similar plea, 
with variations, however, adapted 
to his situation, is a legal justifica- 
tion— (F«i^ 14 East. 163.) 

The Lord Chancellor considering it 
as clear in law that the House of 
Commons have the power of com- 
mitting for contempt, and that 
this was a commitment for con- 
tempt. (Lord Erskine concur- 
ring.) Burddt V. Abbot (English), 
165.) 

PUBUCATION. 

Iv I send a manuscript to the printer 
of a periodical publication, and do 
Ikot restrain the printmg and pub- 

TOL. V. 



lishing of it, and he does print and 
publish it in that publication, then 
I am the publisher. Per Lord 
Erskine. (Burdett v. Abbot (Eng- 
lish), 201.) 



R. 

REVENUE. 

(Vide Irrlgularitt.) 

Whether the act 1 Jac. 1. cap. 22. 
for regulating the trades of tan- 
ners and curriers is a revenue 
statute. {Campbell v. Anderson 
(Scotch), 412.) 



S. 

SALE. 

(Fk/e Contract.) 

SALMON (FISHING.) 

Description of the stake net ap- 
paratus for salmon fishing. (Dalg^ 
liesh V. Duke of Atkol (Scotch) 

282.) 
Salmon fishing with stake nets held 

to be illegal, {ib. 291.) 



T. 

TENANT. 

( Vide Landlord.) 

A FORMAL demand for payment of 
rent and renewal fines, not ne- 
2h 
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ceiyary under the tenantry act: 
but when such a demand is made 
the time is to be computed from 
the period of that demand ; the 
effect of prior demands being waived 
by the subsequent formal demand 
if the rent and fines are paid in a 
reasonable time after that demand. 
But prior demands are to be taken 
into account in considering what 
is a reasonable time afler a formal 
demand. (Barrett v. Burke (Irish), 
27.) 

The btennediate tenant receives the 
fines from his under tenant, and 
does not pay them to the head 
landlord. This is fraud in the in- 
termediate tenant, and destroys his 
right to a renewal, (id. 18.) 

The landlord in making the demand 
is not bound to state the precise 
sum due : the tenant is bound to 
ascertain and tender the sum : a 
simple demand is all that is neces- 
sary on the part of the landlord. 
(ib. 19.) 

Where the interest is divided by 
under leases, it is not in every 
such case necessary that the de- 
mand by the head landlord should 
be made upon all the individuals 
interested in the subject, as it may 
be 'impossible for him to discover 
them all. (ib. 20.) 

The meaning and benefit of the 
tenantry act are confined to cases 
of mere neglect, (ib.) 

The original design of the Irish 
tenure by leases for lives renew- 
able for ever, was to promote the 
cultivation of inferior lands, to 



preserve the landlord's property, 
and to enable him to recover the 
rent, the tenure being iroportaot 
for these purposes in the disturbed 
state of Ireland. (r6* 22.) 



V. 

VOTE. 
(Vide Election.) 



w. 

WARRANTY. 

G. PURCHASES from P. a horse- 
dealer, a horse warranted '^ a 
<' thorough-broke horse for a gig,*' 
P. representing at the time that 
the horse had been sent to him to 
be sold by a gentleman from Eng- 
land. For about two months from 
the time of the purchase G. him- 
self has no opportunity to drive 
the horse in a. gig, but during 
that interval the horse is oflen 
driven in a gig by others, and 
performs well. Then G. himself, 
on two occasions, drives the horse 
in a gig, on both of which occa- 
sions the horse performs ill, kick- 
ing out behind, and running forci- 
bly to the side of the road, and at 
one time overturning the gig in a 
ditch. P. refusing to take back 
the horse, G. brings his action for 
the price and damages. It ap- 
peared in evidence that P. had got 
the horse from a Mr. A. of Leitb, 



INDEX. 



M 



who parted with him on account of 
his having, oo one occasion, when 
' driven in a gig, without any appa- 
rent cause^ kicked out violently 
behind and broke the gig. But it 
was also proved that the horse, 
while in the possession of A. of P. 
and of G. himself, as above-men- 
tioned, had been very often driven 
in a gig, and on these occasions 
found steady and safe. It was in evi- 
dence likewise that G* had whipped 
the horse and checked him at the 
same time, on the occasion when 
his gig was overturned. No other 
evidence was given as to G.'s ex- 
perience or skill in driving. Judg- 
ment below for P. the horse-dealer, 
a majority of the Judges being of 



opinion upon this evidence that the 
horse did answer the warranty at 

the time he was sold, and that his 
bad demeanor in the hands of G. 
was owing to want of skill in the 
driver; and, the Lord Chancellor 
being of that opinion, the Judg- 
ment was affirmed above, but 
without costs. 
The Lord Chancellor observing, that, 
if the horse answered the warranty 
at the time he was sold, the mis- 
representation as to the place from 
which he came would not invali- 
date the sale; but that it was a 
material circumstance with respect 
to the question of costs. (Geddes 
V. Pennington (Scotch), 159, 164.) 



END OF VOL. V. 
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